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ABSTRACT
Sir William Young (1799-1887) of Halifax was a leading lawyer, served as
Attorney General, promoted legal reforms in the Assembly, sat as Chief Justice of the
Nova Scotia Supreme Court, and promoted the establishment of Dalhousie University's
Faculty of Law. He thereby fulfilled a variety of roles in his pursuit of two professional
goals he had set at an early age, namely material success and intellectual interest.
Nonetheless, his career in the law has been mostly ignored. By examining Young's legal
career in detail, especially by paying attention to the duties he performed in his
professional roles, this thesis seeks to contribute to a better understanding of the
province's nineteenth-century law and legal culture, with an emphasis on three themes:
legal professionals (lawyers and judges) at work; Nova Scotian legal culture; and the
importance of print information for professional success in the law.
Young's legal apprenticeship involved more responsibility than generally
attributed to legal apprenticeship in British North America, allowed Young to develop a
rigourous and systematic approach to readings in the law, and was likely influenced by
Scottish Enlightenment ideas.
Demonstrating an awareness of the need for balance and diversity in legal
practice, Young developed a highly successful law business. Establishing an extensive
private law library, a demonstration of his career-long appreciation of the need for up-todate and authoritative legal materials, was also key to his success. This thesis examines
the nature of Young's law practice, including areas of work, clientele, colleagues,
income, and activities, such as railway-related services, with implications for the province
as a whole.
During Young's generally-overlooked tenure as Attorney General, factors beyond
his control, namely conflicts prompted by ethnic and religious differences, tended to
obscure his successes in the administration of justice and development of legislation.
This thesis also argues that Young's leading role in law reform efforts, with emphasis on
civil procedure, laws affecting private property, and systematic statutory reform, is
attributable to his legal liberalism.
This thesis pays considerable attention to the non-adjudicative side of Young's
work as Chief Justice, whereby he served as a chief administrator, advisor, spokesperson,
and drafter of legislation. Political divisions, some caused by his public support for
Confederation, helped to divert attention from the accomplishments of Young's tenure,
which included his leading role in promoting published case reports. Young's reported
decisions, which reveal an approach between adherence to authority and instrumentalism
that does not squarely fit any model set out thus far in the historiography, are also
examined.
As seen through the lens of Young's career, nineteenth-century Nova Scotian
legal culture, with its diverse roots, signs of both liberal and more traditional influences,
and capacity to admire and to look outside aspects of British legal culture, reveals signs of
greater complexity and confidence than has been depicted in relation to the legal history
of other parts of British North America.
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'"A Literary Man & a Merchant': The Legal Career of Sir William Young"
CHAPTER I: Introduction
For William Young of Halifax, Nova Scotia, July 28, 1820 was an important day.
It was his 21st birthday, which meant that he had attained the age of majority. More
significantly, as he recorded in a private autobiographical sketch, he had chosen a career:
"I have now resolved to embrace the Law as a profession, & have this day concluded an
agreement to that effect."1 Six years before, when considering his prospects, soon after
arriving in Nova Scotia from his native Scotland, the adolescent Young had suggested, "I
do not think that it will be impossible for me to become a Literary Man & be a
merchant."2 His choice of the law as a profession satisfied both those ambitions. Young
could be a man of books, learning, and ideas, as well as a man of wealth, property, and
achievement. In other words, he could combine the status of a learned gentleman with the
prosperity of a successful businessman.
In Young's case, embracing the law proved a wise decision. His legal career
brought him money, influence, and renown, as one of the most prominent lawyers in
nineteenth-century Nova Scotia. In addition to his profitable law practice, Young served
as Attorney General, Premier, and Chief Justice of Nova Scotia. He was actively
involved in law reform efforts, including the province's first comprehensive statutory

' [William Young], "The Autobiography of Chief Justice Sir William Young, aet
21" (1992) 12:2 Nova Scotia Historical Review 125 at 130.
2

Quoted in D.C. Harvey, "Pre-Agricola John Young or a Compact Family in
Search of Fortune" (1959) 32 Collections of the Nova Scotia Historical Society 125 at
150.
1

2
revision. He was also a leader within the legal profession. His influence included serving
as president of the Nova Scotia Barristers' Society and helping to establish the Faculty of
Law at Dalhousie University.

I.

Young and the Historical Literature
Despite Young's profile in nineteenth-century Nova Scotia, the historiography

includes relatively little about him in general, or about his legal career in particular.
Unlike other prominent nineteenth-century Nova Scotian political figures, such as Joseph
Howe or Sir John S.D. Thompson, other British North American judges, including Sir
William Johnstone Ritchie and Sir John Beverley Robinson, and even the lesser-known
Sir John George Bourinot, Nova Scotia-born parliamentary clerk and historian, there are
no full-length biographies of Young.3 Moreover, in the past one hundred years, merely
two scholarly articles have been primarily concerned with Young, with only one of those
devoted to an aspect of Young's relationship to the law.4 Young does warrant occasional

See respectively J. Murray Beck, Joseph Howe, Volume I: Conservative
Reformer, 1804-1848 (Kingston & Montreal: McGill-Queen's University Press, 1982);
Joseph Howe, Volume II: The Briton Becomes a Canadian, 1848-1873 (Kingston &
Montreal: McGill-Queen's University Press, 1983); P.B. Waite, The Man from Halifax
(Toronto: University of Toronto Press, 1985); Gordon Bale, Chief Justice William
Johnstone Ritchie (Ottawa: Carleton University Press, 1991); Patrick Brode, Sir John
Beverley Robinson: Bone and Sinew of the Compact (Toronto: The Osgoode Society,
1984); and Margaret A. Banks, Sir John George Bourinot, Victorian Canadian (Montreal
& Kingston: McGill-Queen's University Press, 2001).
4

J. Murray Beck, "Young, Sir William" XI Dictionary of Canadian Biography
943; William H. Laurence, "Acquiring the Law: The Personal Law Library of William
Young, Halifax, Nova Scotia, 1835" (1998) 21 Dal. L.J. 490. The latter article has the
legal focus.

3
mention in the historical literature, especially in the context of his political career. He
figures fairly prominently in portions of a major work, J. Murray Beck's two-volume
biography of Joseph Howe.5 His name also surfaces from time to time in the legal
context, generally in relation to particular cases in which he appeared as counsel or
judge.6 Most recently, a collection of essays published in 2004 to commemorate the 250th
anniversary of the Nova Scotia Supreme Court (NSSC) included a number of references
to Young.7 Even if taken together, however, all of these incidental references to Young
the jurist don't tell us much. What type of law did he practise? Who were his clients?
Why did he enjoy success in legal practice? What interests did he manifest as a law
reformer? Was he a successful court administrator? What do his judgments tell us about
Nova Scotian legal culture? Did he contribute to the development of the legal profession
as a whole? Without a systematic approach to Young's career, these and other questions
remain unanswered.
How might one explain the lack of scholarly interest in Young, despite his
achievements as a lawyer, leader of the Bar, law reformer, and judge? Some historians,

5

Beck, supra note 3.

6

See for example Jim Cruickshank, "The Chancery Court of Nova Scotia:
Jurisdiction and Procedure 1751-1855" (1992) 1 Dal. J. Leg. Stud. 27 at 45; Jonathan H.
Davidson, "Industry and the Development of Company Law in Nineteenth-Century Nova
Scotia" (1995) 15:2 Nova Scotia Historical Review 88 at 104; Barbara A.M. Patton,
"From State Action to Private Profit: The Emergence of the Business Corporation in
Nova Scotia, 1796-1883" (1996) 16:1 Nova Scotia Historical Review 21 at 29.
7

See generally Philip Girard, Jim Phillips, & Barry Cahill, eds., The Supreme
Court of Nova Scotia, 1754-2004: From Imperial Bastion to Provincial Oracle (Toronto:
University of Toronto Press, for The Osgoode Society for Canadian Legal History, 2004).

4
perhaps influenced by Young's challenges and failures as a politician, have inferred that
he was not especially learned in the law, and not particularly noteworthy as a judge.
Some writers have also viewed Young through an optic of self-interest, thereby devaluing
his achievements as the products of personal promotion. Young has therefore been
portrayed as an unappealing candidate for further historical study. Among modern
writers, Beck, who used Young as a foil to Joseph Howe, "the greatest Nova Scotian,"8
has been the most instrumental in undermining Young's reputation.9 In contrast to Howe,
Beck depicted Young as a self-seeking schemer who lacked good judgment and
leadership skills.10 Typically, Beck suggested that William Young, "like his father John
and his brother George Renny, would never overcome a common belief that he put self-

8

Beck, Joseph Howe, vol. I, supra note 3 at vii.

9

P.B. Waite is also no supporter of Young. Like Beck, Waite, in his biography of
Sir J.S.D. Thompson, needed a foil for his protagonist and in a few instances used Young
to this end: see Waite, The Man from Halifax, supra note 3 at 52, 54. However, Waite's
influence on Young's reputation has been more through ignoring or marginalizing Young,
rather than directly criticizing him. For example, in his first volume on the history of
Dalhousie University, Waite did not mention the total of Young's financial gifts to the
University, though Young was the second most important nineteenth-century donor to
Dalhousie. Waite did, however, identify the first and third most important donors, as well
as the amounts of their generosity. See P.B. Waite, The Lives of Dalhousie University:
Volume One, 1818-1925: Lord Dalhousie's College (Montreal & Kingston: McGillQueen's University Press, 1994) at 125, 142. In another work, Waite also ignored
Young's tenure as a combination Attorney General/Premier and his contribution to the
1851 Revised Statutes, but did not overlook the work of others in the same contexts. See
P.B. Waite, "An Attorney General of Nova Scotia: Aspects of Law and Society in the
Regime of John S.D. Thompson, 1878-1882" in John A. Yogis, ed., Law in a Colonial
Society: The Nova Scotia Experience (Toronto: Carswell, 1984) 165 at 170.
10

Beck, Joseph Howe, vol. I, supra note 3 at 35, 160; vol. II, supra note 3 at 43,
106; J. Murray Beck, Politics of Nova Scotia, Volume One: Nicholson - Fielding, 17101896 (Tantallon, N.S.: Four East Publications, 1985) at 143.

5
interest before the public good."" Beck has tended to rely on a small number of sources,
often inter-related, to support his assertions, many of which do not withstand close
scrutiny.12
A more general explanation, one not confined to Young, is that until relatively
recently, Canadian historians had little interest in examining in detail the careers of
British North American lawyers, in terms of how they practised law, rather than in
relation to their work as politicians, bureaucrats, authors, or cultural leaders. As Philip
Girard has pointed out, there is no shortage of references to lawyers in British North
American historiography.13 Most of these studies, though, tend only to examine the

11

Beck, Politics of Nova Scotia, ibid, at 113. Beck cited no authority for the
statement.
12

For Young's capacity as a judge, Beck, "Young, Sir William" supra note 4 at
948, seems to have relied on Benjamin Russell, "Reminiscences of the Nova Scotia
Judiciary" (1925-26) 5 Dalhousie Review 499, Nicholas H. Meagher, "Sir William
Young," Nova Scotia Archives & Records Management (NSARM), MG 20, vol. 675 #1,
Parts 1 & 2 [unpublished], and J. L. MacDougall, History of Inverness County (Truro:
[s.n.], 1922) at 90-91. Those three sources, all written by men of law, are strikingly
similar in the language and structure they used to discuss Young's legal and judicial
ability, and all took a balanced approach in appraising him. Beck, {ibid.) at 944 and 948,
however, made selective use of those sources, for the most part to depict Young in a bad
light. For instance, apparently using Russell as his authority, Beck claimed that Young as
a judge was known more for his strange handwriting than for the quality of his judgments.
Russell did note Young's "curious chirography" (Russell, ibid, at 501) and also suggested
that some lawyers had disparaged Young's legal knowledge. Russell did not, however,
suggest that Young achieved greater recognition for poor penmanship than for lacklustre
judgments. As most of the archival material referred to in this thesis is housed at
NSARM, citations will hereinafter only mention non-NSARM locations.
13

Philip V. Girard, Patriot Jurist: Beamish Murdoch of Halifax, 1800-1876
(Ph.D. Thesis, Dalhousie University, 1998) [unpublished] at 1.

professional activities of lawyers removed from the practice of law.14 Accordingly, Peter
Oliver, in his introduction to the published diaries of nineteenth-century Ontario lawyer
and judge Robert Harrison, remarked in 2003, "there is not a single 'legal' biography of
any nineteenth-century Ontario lawyer, quite a remarkable circumstance."15 In 1998, G.
Blaine Baker suggested, "Very little writing of any character has been published in the
North Atlantic world about the organization or management of nineteenth-century law
firms."16 Moreover, four years prior to Baker's appraisal, W. Wesley Pue indicated, "the
mundane world of legal practice has been left virtually unexplored by Canadian legal
historians."17 As a consequence, Pue stated, "We have very little idea of the clients
served or interests advanced by Canadian lawyers at any period in the past."18 Some

14

For an example of a biography of a lawyer-politician which almost entirely
ignored the subject's legal practice, see Michael S. Cross & Robert L. Fraser, "Robert
Baldwin" in Fraser, ed., Provincial Justice: Upper Canadian Legal Portraits from the
Dictionary of Canadian Biography (Toronto: The Osgoode Society, 1992) 8.
15

Peter Oliver, ed., The Conventional Man: The Diaries of Ontario Chief Justice
Robert A. Harrison, 1856-1878 (Toronto: University of Toronto Press, for The Osgoode
Society for Canadian Legal History, 2003) at 62.
16

G. Blaine Baker, "Ordering the Urban Canadian Law Office and its
Entrepreneurial Hinterland, 1825-1875" (1998) 48 U.T.L.J. 175 at 177.
17

W. Wesley Pue, "In Pursuit of Better Myth: Lawyers' Histories and Histories of
Lawyers" (1995) 33 Alta. L. Rev. 730 at 765.
18

Ibid, at 765. In American legal historiography, no one seems to have answered
Richard S. Eckert's 1991 observation, "[y]et to appear is a detailed treatment of the legal
career of a representative member of the legal profession in either colonial Massachusetts
or one of the other colonies." See Eckert, "The Gentlemen of the Profession": The
Emergence of Lawyers in Massachusetts, 1630 - 1810 (New York: Garland Publishing
Inc., 1991) at [ii].

7
recent studies, in particular those comprising two collections from the Osgoode Society,19
have greatly improved our knowledge, but the overall picture is far from complete,
particularly regarding the work of lawyers engaged in general legal practice in the
nineteenth-century Maritimes.20
In comparison to their treatment of British North American lawyers as legal
professionals, historians have tended to pay more attention to the work of nineteenthcentury judges. For instance, we do not lack biographies of that period's judges, or at
least chapters devoted to the judicial careers of politicians.21 One technique is to
summarize and contextualize some of the major cases which confronted a biographical
subject during his judicial career. In that way, trials and judicial decisions are examined
in part for what they reveal about a society at a particular time.22 In a recent study about
the writing of judicial biography in the common law world, Philip Girard referred to the

19

See generally Carol Wilton, ed., Essays in the History of Canadian Law,
Volume TV: Beyond the Law: Lawyers and Business in Canada, 1830 to 1930 ([S.l.]: The
Osgoode Society, 1990); Essays in the History of Canadian Law, Volume VII: Inside the
Law: Law Firms in Historical Perspective (Toronto: Published for The Osgoode Society
for Canadian Legal History by University of Toronto Press, 1996).
20

See Part II(l)(a) of this chapter for additional details.

21

See for example Brode, supra note 3; Bale, supra note 3; Dale Brawn, The
Court of Queen's Bench of Manitoba, 1870-1950 (Toronto: Published for The Osgoode
Society for Canadian Legal History by University of Toronto Press, 2006); David R.
Williams, "...The Man for a New Country": Sir Matthew Baillie Begbie (Sidney, B.C.:
Gray's Publishing Ltd., 1977); Waite, supra note 3; A. Margaret Evans, Sir Oliver
Mow at (Toronto: Published by the University of Toronto Press for the Ontario Historical
Studies Series, 1992) at 56-65; and Oliver, supra note 15 at 104-112.
22

See for example Bale, ibid, note 3 at 85-89 (attitudes towards U.S. Civil War)
and 187-195 (influence of Catholic Church in Quebec politics and society).

8
outwardly-focused '"window on an age' approach... [whereby] [w]e take the judge's life
as the starting point and look out from there at the surrounding society."23 Another
approach is to examine a judge's decisions, in an effort to identify any manifest
preferences, concerns, or areas of emphasis, such as support for economic development.
Girard described this approach as a type of specialized intellectual history in which "the
focus is on the particular judge's patterns of thought, and how the events of his or her life
contributed to the formation of those patterns."24 This methodology is not confined to
individual biographies. It has also been used to make suggestions about the interests or
aims of judges as a group.25 The least common type of judicial biography takes a

23

Philip Girard, "Judging Lives: Judicial Biography from Hale to Holmes"
(2003) 7 Australian Journal of Legal History 87 at 89-90.
24

Ibid, at 89. Examples include R.C.B. Risk, "Sir William R. Meredith, C.J.O.:
The Search for Authority" (1983) 7 Dal. L.J. 713; Bernard J. Hibbitts, "Progress and
Principle: The Legal Thought of Sir John Beverley Robinson" (1989) 34 McGill L.J.
454; and Bruce Kercher, "Law Reports from a Non-Colony and a Penal Colony: The
Australian Manuscript Decisions of Sir Francis Forbes as Chief Justice of Newfoundland"
(1996) 19 Dal. L.J. 417.
25

See for example Jennifer Nedelsky, "Judicial Conservatism in an Age of
Innovation: Comparative Perspectives on Canadian Nuisance Law 1880-1930" in David
H. Flaherty, ed., Essays in the History of Canadian Law, vol. I (Toronto: Published for
the Osgoode Society by University of Toronto Press, 1981) 281; James Muir,
"Instrumentalism and the Law of Injuries in Nineteenth-Century Nova Scotia" in Girard,
Phillips, & Cahill, eds., The Supreme Court of Nova Scotia, supra note 7, 361; and Peter
Karsten, Between Law and Custom: "High " and "Low " Legal Cultures in the Lands of
the British Diaspora - The United States, Canada, Australia, and New Zealand, 16001900 (New York: Cambridge University Press, 2002).

9
collective approach, which describes characteristics of the judges who comprised a
court.26
What unites most historical studies on British North American judges is that they
concentrate on the public and judicial components of the profession, namely sitting in
court and dispensing justice. For the most part, the literature overlooks the administrative
side of a judge's work, what he did outside of court, completing a variety of functions and
interacting with colleagues, lawyers, government officials, and members of the public.
Those responsibilities, though completed behind the scenes, are nonetheless significant
and merit examination.27
This thesis seeks to help redress the lack of historical literature on the activities of
nineteenth-century Canadian lawyers and judges as legal professionals. It focuses on
lawyers "as lawyers,"28 and aims to further understanding of what administrative roles
were performed by nineteenth-century Canadian judges. The life of its subject, William
Young, spanned much of the nineteenth century. Studying the legal career, in the widest
sense (lawyer, leader of the Bar, law reformer, judge, and supporter of university legal
education) of Young, this thesis examines legal work, as well as perceptions, both within

26

See Clara Greco, "The Superior Court Judiciary of Nova Scotia, 1754-1900: A
Collective Biography" in Philip Girard & Jim Phillips, eds., Essays in the History of
Canadian Law, vol. Ill (Toronto: The Osgoode Society, 1990) 42. R. Blake Brown and
Susan S. Jones, in "A Collective Biography of the Supreme Court Judiciary of Nova
Scotia, 1900-2000" in Girard, Phillips, & Cahill, eds., The Supreme Court of Nova Scotia,
supra note 7, 204, continues Greco's work.
27

See Part 11(1 )(b) of this chapter for additional details.
Girard, Patriot Jurist, supra note 13 at 154.
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and outside the legal profession, on the nature of work in the law. It asks what types of
work nineteenth-century Nova Scotian lawyers completed, and for whose benefit, as well
as how those lawyers organized their practices. It examines the efforts of lawyers to
change the law and to create a more professionalized Bar. It also considers the
administration of the NSSC and its case law under Young's leadership. In examining
these topics, this thesis illustrates the many significant roles which legal professionals
fulfilled in nineteenth-century Nova Scotia, and also evaluates, for the first time in a
systematic fashion, Young's contributions to the development of the law, legal
institutions, and legal culture in Nova Scotia.
Philip Girard, whose doctoral dissertation on Halifax lawyer Beamish Murdoch
has not only greatly added to our understanding of nineteenth-century legal practice in
Nova Scotia, but which has also pointed out many directions for future scholarship,
deliberately chose an "ordinary" lawyer as the subject of his study, suggesting that "what
is missing is a window on the life of the 'average' lawyer, who did not rise to the summit
of the profession but was not so unlucky or so unskilled as to abandon it."29 According to
Girard's definition, Young was not an ordinary lawyer, as he achieved considerably more
professional success than did his friend Murdoch. Nonetheless, because scholars have
largely ignored the lawyerly activities of lawyer-politicians and Young in particular, he
remains a historical subject the study of whom can teach us a great deal. Significantly, a
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Ibid, at 322.

11
recently-published survey of the pre-Confederation history of the NSSC suggested,
"much research remains to be done on the value of [Young's] contribution to the court
and Nova Scotia law."30 This thesis is meant as the first step in that process.31

II.

Themes
In examining Young's legal career, this thesis pays particular attention to three

main themes: legal professionals (lawyers and judges) at work; the nature of Nova
Scotian legal culture; and the importance of print information to professional success in
the law.
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1)

Legal Professionals at Work

a)

Lawyers
Certain aspects of the legal profession's development in Canada are well-

represented in the historical literature. Most generally, one characteristic involves the
popular image of lawyers and its evolution. Until around the mid-1800s, the commonlyaccepted conception of a lawyer was synonymous with a gentleman-scholar. Referring to
Ontario, Christopher Moore suggested, "the early legal community of Upper Canada
espoused what has been called 'Georgian professionalism,' the belief that what defined a
professional man was not skill or qualifications but status." In other words, "A lawyer
was a gentleman first and foremost...."32 Further to factors such as the developing
industrial-capitalist economy, based on contract, and a shift in focus from the courtroom
to the client,33 another ideal, that of the useful lawyer, appreciated for his technical
abilities, came to the fore.34 Although not unimportant, a lawyer's learning was therefore
esteemed in relation to his capacity to achieve results for clients, rather than an attribute
admired on its own.
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A related topic, the history of legal education, has attracted a fair amount of
interest, particularly in relation to tension between a practice-oriented program of study,
under the supervision of local Bar societies, and university education, which treats law as
an academic discipline, and which is not so concerned with the specifics of law practice.35
A number of studies have also examined the rise of provincial Bar associations and more
particularly, how those organizations attempted to control access to the legal profession
and to inculcate certain values among their members/6
The law-related work of nineteenth-century Canadian lawyers has not attracted the
interest of historians to the same extent as such topics as the perception, education, or
regulation of lawyers. Exceptions to the trend are somewhat limited in scope. For the
most part, they involve the period after the mid-point of the nineteenth century, as well as
lawyers practising corporate or commercial law, in locations west of the Maritimes. For
instance, both Beyond the Law and Inside the Law, Osgoode Society essay collections
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primarily devoted to nineteenth-century legal practice/7 have a strong business
orientation. The former volume largely concerns the involvement of lawyers in the
economy, and the latter primarily involves lawyers or law firms engaged in corporate or
commercial law. Of the 28 essays embodied in the two collections, a mere four focus on
events prior to 1850, and only three involve the Maritimes.38
For the most part, we know little about the experience of individual lawyers
conducting general legal practices in British North America. We do not know much
about what individual lawyers did as lawyers, let alone what they thought of their work,
their clients, and their profession as a whole. We need to ask more questions about such
matters as what types of work lawyers did, how they organized their practices, the
identities of their clients, the amount of fees generated, the involvement of lawyers in
other businesses, and perceptions about lawyers' professional roles/ 9 By addressing
these questions and others in relation to Young's legal career, this thesis aims to increase
our understanding of what lawyers did in law practice, how they did it, and what they and
others thought about that work.
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Like all lawyers, Young's focus in his law practice was on individual clients and
the particular situations they brought to his attention. Nonetheless, some of his work in
private practice had implications of a wider nature in the province, which in the midnineteenth century was making the transition to a modern state, one that is centralized,
bureaucratic, and capitalist.
Colonial Leviathan™ demonstrated the wide range of contemporary perspectives
on modern state development ("state formation"), in particular its ideals, scope, and
manner of implementation. Editors Allan Greer and Ian Radforth pointed to an earlier
trend among political historians to overlook the full extent of what constituted the state in
favour of the lives of eminent politicians, legislative debates, positions articulated in
newspapers, and the correspondence of small groups of elites: "with their noses pressed
up so close to the windows of politics, historians seemed unable to perceive the edifice of
the state itself. The state was assumed rather than studied."41 In addition, modern state
development encompassed more actors and groups, as well as a greater number of
institutions and structures, than was formerly appreciated. In the words of Greer and
Radforth, a "constellation of agencies and officers shar[ed] in the sovereign authority."42
Although appealing for a wider perspective, the historiography itself is incomplete
in its treatment of lawyers, despite their ubiquitous role in the development of the modern
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state in British North America. In The Politics of Codification, Brian Young
demonstrated one facet of the contribution which lawyers have made, by setting out the
development of the 1866 Civil Code of Lower Canada as part of a larger process which
helped to facilitate the transition of Lower Canada from a pre-industrial society to a
capitalist one.43 Also using Quebec as his focus, G. Blaine Baker examined the efforts of
the mid-nineteenth-century Montreal Torrance-Morris law firm, through such activities as
pamphleteering, law school lecturing, and publishing in legal and other periodicals, to
help ensure that the emerging state in Canada East "would be directly linked to
possessively individualistic values and entrepreneurial expansion."44 With the work of
Brian Young, Baker, and certain others excepted, there are too few studies which
examine in detail the contributions of individual lawyers, as legal professionals, to the
development of a modern state in British North America. Colonial Leviathan, for
instance, is virtually silent on the roles which lawyers, by virtue of their training,
experience, and outlook, have played in economic growth and the development of state
structures during the nineteenth century. Rather, the historiography tends to subsume the
participation of lawyers in modern state development within other roles, of politician,
bureaucrat, or social reformer.45
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Young and other lawyers, for instance, by virtue of their skills as negotiators,
advocates, and drafters of documents, performed a variety of tasks essential to Nova
Scotia's economic development. Given their work in contracts, real property, wills and
estates, and civil litigation, lawyers played a significant role in wealth creation,
protection, and transfer. More specifically, Young used his professional reputation and
political connections to obtain legal work connected to the development of Nova Scotia's
most important nineteenth-century economic undertaking, the creation of a provincial
railway.
Given his lengthy career in government,46 Young was also in a position to
participate more directly in modern state development. He served as a member of the
House of Assembly for more than 25 years, with much of that time as a leading member
of the province's Reformers. He was Speaker of the Nova Scotia House of Assembly for
11 years. He served two terms, albeit difficult ones, as Premier, for a total of some three
and a half years in that office. In his first term as Premier, he also served as Attorney
General. Young was much more than a lawyer-politician. He actively participated in the
development of legislation and legal structures. His legal training allowed him to
translate his ideas into tangible form. He was especially interested in measures which
protected private property and promoted efficiency in the courts. He also assumed a
leading, if not instrumental role, in an 1851 statutory revision, a comprehensive effort to
organize, modernize, and clarify the province's legislation.
46
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b)

Judges
The image of judges connotes courtrooms and judgments. This is not surprising,

given that a great deal of a judge's work as an impartial, state-appointed decision-maker,
indeed, an essential part of it, takes place in such public settings. In both civil and
criminal law contexts, a judge presides over proceedings, listens to evidence and
arguments, and makes decisions which bind the parties who appear before the court. If a
judge provides a written judgment, published in a case report, this reinforces the
adjudicative and public aspects of the judge's role.
Although integral to a judge's position, courtroom or adjudicative work forms but
a part of judicial duties. There is also an important administrative component.
Administrative duties include having to deal, in person and by correspondence, with other
judges, as well as with lawyers, government officials, and members of the public.
Assigning the preparation of judgments, determining court schedules, making travel
arrangements, allocating courtroom space, drafting rules of procedure, and supervising
the publication of court decisions might also be required, especially if, as in Young's
case, one is a chief justice who must make such arrangements on behalf of a court.
Canadian historians have devoted a great deal of attention to the adjudicative or
public side of a judge's duties. We don't know much, however, about what nineteenthcentury judges did in their administrative capacity or what they thought about that aspect
of their work. David R. Williams' biography of Sir Matthew Baillie Begbie, who served
as British Columbia's chief superior-level court judge from 1858 to 1894, is a significant
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exception.47 Williams referred to Begbie's involvement in such non-adjudicative tasks as
legislative drafting, providing advice to the executive, circuit travel, and communicating
with government on the court's behalf.48 Also noteworthy are the published private
journals of Robert Harrison, who served as Chief Justice of Ontario from 1875 to 1878.
Harrison recorded brief details about such administrative functions as consultations with
colleagues, advice given to judges from outside the province, work on procedural reform,
and interaction with grand juries.49 Relevant information about other judges is scattered
in a small number of sources.50
This thesis takes the position that as reflected in Young's judicial career, the
administrative side of nineteenth-century judging, both important and time-consuming,
needs to be better understood. This thesis therefore considers Young's administrative
functions in a comprehensive way. Young's two decades as Chief Justice were not
without difficulties, to some of which he contributed. Nonetheless, he was an organized,
informed, and diligent administrator, who has not received due consideration for work
performed and successes achieved.
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2)

The Nature of Nova Scotian Legal Culture
Lawrence Friedman is credited with having devised and popularized the term,

"legal culture."51 Further to one of his recent definitions, it signifies "ideas, values,
expectations and attitudes towards law and legal institutions, which some public or some
part of the public holds."52 He suggested that legal culture was an umbrella term,
covering a range of measurable phenomena.^ Friedman found legal culture useful in
accounting for legal change, but deemed it simplistic to think in terms of social change
which impelled legal change. Rather, Friedman suggested that social change leads to a
change in legal culture, producing pressure on legal institutions, thereby resulting in a
change to the law.54
Richard J. Ross suggested that understanding legal culture can underscore "the
complexity and dynamism" of a "legal world," in his case that of colonial America.55
Ross acknowledged that legal culture can be a "slippery concept."56 As, however,
Friedman argued, simply because a concept is difficult to define does not make it
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incoherent.57 The flexible nature of legal culture is one of its strengths, as it is readily
capable of encompassing different manifestations of thinking about the law and its
institutions.
Although the term "culture" may have connotations of society's elites, legal
culture is not confined to the perspectives of people with legal training. It might involve
any segment of the community. In this vein, Greg Marquis suggested that legal culture
embodied "not only the writings and statements of legislators but also evidence of
popular opinion."58
This thesis uses Young's career as a window into aspects of Nova Scotian legal
culture, with emphasis on three themes: Young's balanced legal liberalism; the tension
between authority and instrumentalism in Young's reported case decisions; and, to a
lesser extent, in terms of emphasis, Young's attitude towards British legal culture.
Although the focus is on Young's ideas and influence, the perspectives of others, both
trained in the law and not, are also considered where relevant.
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a)

Balanced Legal Liberalism
Robert W. Gordon set out three aims of liberalism in the law.59 One is to make all

adult persons equal, in terms of their rights and obligations. As a consequence, legal
liberalism rejects special rights and obligations that result from status. A second aim is to
reconstitute legal obligations, to take the form of an exercise of will, rather than a result
of custom, morality, or public policy. Third, Gordon identified standardizing the
definition of rights and duties.
Ian McKay recently advocated the establishment and expansion of liberalism as a
theme, or "strategy of reconnaissance," flexible enough to underpin all of Canadian
history.60 In McKay's view, liberalism "encourages and seeks to extend across time and
space a belief in the epistemological and ontological primacy of the category
'individual.'"61 Liberal theory views an individual as the proprietor of him- or herself.62
McKay identified the three "core elements" of liberalism as liberty, equality, and
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property.63 In liberalism's classic, nineteenth-century form, these elements were not
valued equally. Rather, liberalism then involved a hierarchy of principles, with property
at the top and equality at the bottom.64 McKay acknowledged that the establishment of
liberalism in Canada was not a uniform process. Factors such as class, gender, and
regionality affected its acceptance in particular contexts. As a result, McKay explained,
"necessary and often difficult compromises...were required if such values were to become
hegemonic...."65 In its Canadian form, liberalism became "an inescapably hybrid political
project" which in the mid-nineteenth century was characterized by "the signs of
'bargaining with hegemony.'"66
The characteristics of liberalism which McKay and Gordon identify, namely
individual equality, personal autonomy, the private ownership of property, and
established procedures for achieving, and when necessary, limiting these ideals, are
explored in various forms in a number of studies which depict liberalism as the
mainspring of nineteenth-century legal creativity in Canada. G. Blaine Baker examined
the reformist activity of the nineteenth-century Montreal Torrance-Morris law firm,
whose members treated the publicizing of liberal political ideology and newly formalized
institutions as an important area of practice.67 Margaret E. McCallum studied the concept
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of property rights in the context of the nineteenth-century campaign to end landlordism in
Prince Edward Island. McCallum argued that property rights depend on a number of
relationships involving the use of power, and are subject to change, depending on the
requirements of time and place. Ultimately, "[w]ith the withdrawal of popular support
for, and state enforcement of, their claims, the proprietors' title became, like any belief
that property has an objective, immutable reality, 'mere illusion.'"68
Philip Girard has a particular interest in the results of clashes between liberal and
"pre-liberal ideologies,"69 or between different conceptions of liberalism. In the evolution
of inferior-level courts set up in urban areas in Nova Scotia during the nineteenth
century, Girard identified a "liberal paradigm of adjudication," whereby respect for due
process joined protection of social peace and order as pillars of criminal justice.70 Under
the formerly prevailing Tory or conservative model, Girard argued, judges did not accord
the protection of individual rights the same status as upholding the public interest. In
another study, Girard ascribed changes to English land law in the New World - such as
making land available for seizure for debts and abolishing primogeniture - to "a
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continuing and complex dialogue between the two poles of liberalism contained within
the inherited English regime."7' For Girard, one of these poles, "facilitative liberalism,"
allowed the interest of a landowner to predominate, regardless of society's needs. This
pole "divorce [d] land ownership from social function, privilege [d] the will of the owner
over other interests, and [sought] maximum exposure of property to the market."72 It is
therefore associated with a lack of restrictions on the use and disposal of privately-owned
land. The other pole, "embedded liberalism," was reflected in a number of traditional
rights, including dower. It helped to ensure that the interests of families, communities,
and societies were also considered along with the interests of landowners.7j Girard also
explored another facet of legal liberalism, the capacity of law reformers in midnineteenth-century Nova Scotia to accommodate a reliance on American legal models
with loyalty to British political ideals. In his words, "loyalty to things British, noticeable
particularly at the outbreak of the Crimean War, did not necessarily exclude recourse to
the alternative, and more democratic, conceptions of the legal system then current in the
United States."74 This was indicative, Girard explained, of "a genuine clash of ideologies
- broadly speaking, eighteenth-century paternalism versus nineteenth-century
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liberalism...," which prevailed in the complicated political culture of mid-nineteenthcentury Nova Scotia.75
This thesis is sensitive to the development and nature of Young's legal liberalism.
John Young, William's father, had attended Glasgow University during the later years of
the Scottish Enlightenment, which had been based in part on faith in human progress,
demonstrated in particular by reforms which enabled greater political liberty and
individual participation in government.76 The senior Young seems to have inculcated in
William at an early age the principles of liberalism, including individual self-fulfillment,
greater equality between persons, the possibility of human progress, in particular through
education, and a respect for private property and the benefits of its acquisition. In the
public eye, William Young first manifested his liberal and reformist sentiments in the
editorial remarks he prepared for the Acadian Recorder during the first year of his legal
apprenticeship.77 Henceforth, Young's liberalism marked his career in the law. It is
known, for instance, that Young's clients included people on the margins of Nova Scotian
society, among them women seeking divorces.78 He and his brother George Renny, also a
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lawyer, defended newspaper editor Richard Nugent, who espoused liberal views, in a
number of politically-motivated libel actions.79 In The Capacity to Judge, Jeffrey
McNairn paid particular attention to how print culture, especially newspapers, facilitated
the development of public opinion, by providing a medium (the "public sphere") through
which the features of government could be communicated and debated by the reading
public.80 Concordant with McNairn's theme, Young therefore seemed to have
appreciated the importance of print culture, more specifically, Nugent's newspaper, in the
development of public opinion in Nova Scotia. As a law reformer, Young opposed
vested rights and costly and ineffective institutions, such as the Chancery Court,81 and
promoted the protection of private property. During his tenure as Chief Justice, Young's
legal liberalism was also revealed in a number of his decisions.
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Young was not, however, an exemplar of unalloyed nineteenth-century liberalism.
Consistent with McKay's conception of the hybrid nature of the Canadian liberal
"project," and Girard's depictions of the tension between the forms of liberalism in
nineteenth-century Nova Scotian legal culture, this thesis argues that Young's legal
liberalism was a balanced type. Although important to Young, the accumulation of
private property was not an absolute principle. In his thinking, features of classical
liberalism also co-existed with strains of a more traditional or even conservative ideology.
As a judge, Young manifested sensitivity towards the more vulnerable members of
society, and for the most part, he also did not seem to think that the perceived benefits of
a capitalist-industrialist economy should excuse responsibility for harms inflicted on
other persons as a by-product of that development.
In its pursuit of equality among individuals, liberalism is associated with a decline
of local interests in favour of centralization. As a law reformer, Young presided over the
adoption of a number of initiatives, such as the creation of a ship registry, whereby the
law increased its reach outside Halifax. Nonetheless, as Graeme Wynn pointed out, in
relation to the nineteenth-century Maritimes as a whole, "However impressive in the
colonial capitals, many tentacles of the administrative state reached but weakly into the
provincial hinterlands."82 Not only did Young appear to accept that centralization had its
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limits, but he seemed to promote certain local influences, such as through his support of
reforms which improved the functioning of juries in the province.83

b)

Authority vs. Instrumentalism
Over the past three decades, American legal historians have devoted a great deal

of attention to the approach of nineteenth-century courts to decision-making, and in
particular to the issue whether a consistent attitude of judges towards the common law is
discernible in their decisions. Their focus has prompted Canadian legal historians to pose
similar questions about developments in Canadian legal history.
An important viewpoint in American legal historiography, largely based on the
scholarship of Morton Horwitz,84 is that from early in the nineteenth century until about
the commencement of the Civil War, American courts adopted a more interventionist
approach to the common law, becoming more conscious of the implications of their
decisions. The common law, perceived as paternalistic and protectionist, in some
instances seemed to hinder capitalist development. As a result, according to the
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prevailing paradigm, where a conflict occurred between the interests of entrepreneurs and
others, such as employees or small farmers, American courts, adopting an
"instrumentalist" or results-oriented approach to judging, tended to favour the cause of
capital. They did so by preferring prior case decisions which supported economic
development, or if necessary, by creating new law which achieved the desired result.
Lawrence M. Friedman, for instance, identified "a spirit of limits on recovery"85 which
characterized the American law of civil liability for much of the nineteenth century.
Seeking to protect enterprise from the potentially ruinous claims of injured workers and
to a slightly lesser extent, injured passengers and members of the public, American courts
invented or refined a number of restrictive tort concepts which constrained the ability of
plaintiffs to recover damages in negligence.86
According to proponents of the economics-based paradigm, the period of
instrumentalism had its heyday for about half a century. Once the aims of capitalists were
accomplished, they had to be preserved. If instrumentalism was permitted to continue
unchecked, then there was a danger that certain legal innovations beneficial to the
entrepreneurial elite could be overturned. Consequently, the prevailing theory teaches us
that another approach, one of "formalism," gradually replaced instrumentalism.
American courts became far less willing to show any innovation in their decisions.
Rather, they invoked the requirement to follow precedent and focussed on formal
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procedures leading to a result, instead of the results of their decisions. In essence, the law
had been determined and henceforth it had to be followed. In its later stages, formalism
became linked with claims that law was a science. Through inductive reasoning, previous
judges in numerous cases had identified general principles, which could be logically
organized, found, and applied as needed. Judging involved a search for the correct
principles. If at first, the appropriate rule could not be found, then a judge simply had to
conduct a better search.87 Judicially identified rules were apolitical and objective.
Having found a rule, a judge would apply it in an impersonal and autonomous way.88
Peter Karsten is likely the best-known critic of the Horwitzian approach. In Heart
versus Head, he argued, contrary to the consensus image, that instead of shaping the
common law to fit certain national, and especially economic, aims, American judges
devised relatively few changes to the common law in the first half of the nineteenth
century. They were content instead for the most part to apply without alteration a body of
received rules found in English case reports and legal treatises. To depart from those
precedents required a strong reason. Karsten referred to this tendency to defer to
inherited English principles as a "Jurisprudence of the Head."89
Karsten acknowledged that there were instances when nineteenth-century
American judges would not acquiesce in the thinking of their English predecessors. It
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was considered acceptable not to follow English precedents if they lacked logic, did not
take into account local conditions, or would lead to an unfair result. However, contrary to
what he deemed the "reigning paradigm," Karsten argued that when nineteenth-century
courts deviated from English precedent, they tended to do so in favour of poor litigants,
rather than to benefit economic interests. This latter disposition Karsten referred to as a
"Jurisprudence of the Heart."90 Karsten argued that this tendency first emerged in the
1830s, earlier than acknowledged by the prevailing paradigm. It also persisted past the
Horwitzian milestone of the Civil War and lasted well into the nineteenth century.91
Instead of an economic imperative, Karsten argued that a well-established legal culture
was central to legal change in antebellum America.92 Of that legal culture's components,
according to Karsten, it was religion, reflecting Judeo-Christian principles, which was the
most important: "Just as the century's political parties reflected the deeply felt moral and
religious perspectives of their constituencies, so too did the century's courts."93
The American concern over the approach of nineteenth-century courts to the law
has prompted similar inquiries within Canadian legal historiography. Earlier studies
accepted that in general, a conservative approach to the application of judicial authority
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characterized Canadian courts during the nineteenth century.94 R.C.B. Risk studied in
detail the decisions of Upper Canadian courts prior to Confederation.95 For the most part,
he concluded, they adhered strictly to English common law precedents. According to
Risk, the accepted function of nineteenth-century Upper Canadian courts was to decide
disputes in conformity with the established principles of the common law and in
accordance with the terms of statutes. Judges at that time asserted neither the power nor
responsibility for change and creativity in relation to the law. Rather, they deferred to the
local legislature or to the United Kingdom Parliament for initiating legal change. They
tended to follow established precedents even where this would lead to unfair results.96
Risk did note instances where courts acknowledged that their decisions could have
economic implications or appeared uncomfortable with having to apply English
principles not suitable to local conditions.97 Nonetheless, "the overwhelming impression
from hundreds and thousands of cases is that the courts generally were willing to accept
and apply whatever seemed to be settled law, and felt no responsibility for change."98
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Risk's study of the law and the economy in mid-nineteenth-century Upper Canada
was first published in the 1970s." More recently, scholars have identified signs of a
jurisprudential instrumentalism, co-existing, and sometimes at odds, with judges'
professed respect for following precedent. In some contexts, particularly where economic
growth might be hindered, nineteenth-century Canadian courts did seem to manifest a
concern for the result, which influenced how they approached the selection of applicable
principles from the case law.
Sir John Beverley Robinson, a nineteenth-century Chief Justice of Upper Canada,
is generally depicted as a paragon of judicial conservatism, someone whose loyalty to the
British Crown and deference to English law meant that he would consistently follow
English precedent regardless of the context or consequences.100 In his biography of
Robinson, Patrick Brode for the most part subscribed to that view, but nonetheless
acknowledged that Robinson's decisions tended to favour the interests of railways, as
instruments of progress.101 Bernard J. Hibbitts went much further, arguing that in
decisions relating to the law of property, as well as to questions of commercial law and
transportation law, Robinson consistently upheld economic development over individual
rights.102 Instead of a "precedent-bound colonial magistrate who clung to an outmoded
eighteenth century formalism," Robinson "was a jurist well aware of modern doctrines

99

(1977)27U.T.L.J. 403.

100

For example, see Brode, supra note 3 at 235, 246-247.

101

Ibid, at 252-254.

102

Hibbitts, "Progress and Principle," supra note 24 at 527.

35
and basically committed to the idea that law should reflect colonial circumstances and
facilitate progress and prosperity."10"5 Robinson was at the same time respectful of
precedent and wary of attempting wholesale changes to accepted principles. As a result,
Hibbitts concluded, Robinson demonstrated both "commitment to change and respect for
principle," an approach largely shared with contemporary American judges.104 In
Hibbitts' view, Robinson should therefore more accurately be understood as part of a
broader North American "legal continentalism" which linked Upper Canada and the
United States for much of the nineteenth century. It was "characterized by a shared
concern with the law as an instrument of gradual economic development and supported
by a common ideological heritage and professional literature."105 Hibbitts therefore
argued that the "plodding imperial formalism"106 one generally associates with Ontario
courts in the nineteenth century resulted from a transformation injudicial approach
relatively late during that century and was therefore not a consistent feature. In this
fashion, Hibbitts accepted G. Blaine Baker's depiction of the late nineteenth-century
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Ontario Bar as so focused on emulating English models that it forgot its more innovative
tradition, which had included a willingness to explore non-English jurisprudence,
legislation, and legal commentary.107
Although not a Canadian scholar, Peter Karsten studied the decisions of
nineteenth-century Canadian courts, to determine whether they approached private law
cases with socio-economic implications in a manner similar to their American
counterparts. Karsten concluded that for the most part, British colonial courts respected
English case law, except in instances of "fanciful, illogical, and unsatisfactory English
precedents,"108 when various techniques could be used to avoid applying certain
precedents: "While they were not willing to innovate overtly, CANZ [Canadian,
Australian, and New Zealand] jurists were, at times, remarkably skilled at
'distinguishing,' obfuscating, and selectively citing."109 According to Karsten, this
selective avoidance of precedents generally occurred to protect the interests of those less
fortunate in society.
InNSSC negligence cases from the 1860s to 1880, James Muir found signs that
"[t]he judges...were caught between a belief in stare decisis on the one hand and the
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desire to do justice, as they saw it, on the other.""0 In some instances, a Horwitzian-type
instrumentalism prevailed. In their choice of precedents and when necessary, in the
making of new law, the NSSC judges "demonstrated a predilection towards supporting
the interests of new industries and corporations over the interests of those injured by
those entities."111 In reaching this conclusion, Muir called into question the applicability
of Karsten's thesis about the selective use of precedents, at least in the context of tort
cases:
The common law may be thought of as building blocks: in building decisions,
judges have some leeway in deciding what blocks fit where, or whether new
blocks need to be made. The instrumental judge in nineteenth-century Nova
Scotia chose already existing blocks whenever he could, but in deciding cases
about liability for accidents he chose blocks only of a certain mould, and when
those blocks were unavailable he made his own. That so many of the judges acted
in this way and towards the same end lends credence to Horwitz's thesis about
judicial response to industrialization.112
Taking the shift from instrumentalism to formalism outside the private law
context, William Lahey studied the approach of the NSSC to constitutional cases decided
between 1867 and 1900. During the 1870s and early 1880s, Lahey discerned a
"functional and purposive approach," whereby the court, in interpreting the 1867 British
North America Act, went well beyond the statute's language to take into account not only
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the history and objectives of Confederation, but also colonial, English and American
history.113 By the late 1880s, showing deference to directions from the Judicial
Committee of the Privy Council in England, the court had become "imbued with legal
formalism," albeit of an incomplete nature.114 Lahey suggested that the judges' sensitivity
to local influences, in particular a concern about the implications of Confederation for
Nova Scotia, delayed a complete adherence to formalism.115
This thesis argues that Young's approach to jurisprudential precedent, analogous
to his liberalism, was complicated and not entirely consistent. It also does not fit
squarely within any paradigm set out to date in the historiography. On the one hand, his
approach to case law exhibited a respect for English authority and for the separation of
powers between the provincial legislature and courts. On the other, he displayed a
sensitivity towards vulnerable litigants and a willingness to identify needed legislative
changes. He did not consider it his role, however, to change the law in a manifest way, in
order to suit the equities of a situation. Although favourable towards economic growth,
for the most part Young did not think this should absolve individual responsibility if third
parties were harmed as a result.
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c)

Attitude towards British Legal Culture
When changes to the law and its institutions were debated in nineteenth-century

Nova Scotia, both reformers and their opponents used British ideals and institutions as a
collective touchstone. In other words, both Reformers and Conservatives invoked
Britishness in their causes.116 There was a particular interest in British history, which
Gregory Marquis suggested was treated by nineteenth-century Maritimers as a form of
civil religion.117 Indeed, Graeme Wynn argued that embracing British heritage was what
bound together, in terms of political culture, an otherwise heterogeneous region marked
by differences in politics, the economy, ethnicity, and religion.118
This is not to say that the content of the British tradition, and in particular, British
justice, was agreed upon. Marquis suggested that British justice was "not a unified,
consensus-forming ideology so much as a symbolic tradition."119 Different groups
studied historical developments from Britain, especially seventeenth-century struggles for
political liberty,120 in order to derive justifications and examples to use in contemporary
debates. As such, different aspects of it could be invoked, not only by Reformers and
Conservatives, but also by elites and the wider community.
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Similar to his approach to liberalism and to case law authority, Young's
perspective on British legal culture reflected some ambivalence. Young was a proud
Briton, who, for the most part, respected and admired British laws, institutions, and legal
professionals. He was not, however, awestruck by the British connection. Some aspects
of British legal culture, in Young's view, were equalled or even bettered in the New
World, and in particular, Nova Scotia.121 On occasion, Young privately called into
question the quality of British barristers and judges in comparison to their trans-Atlantic
peers.122 As a law reformer, Young often found direction in statutes from the United
States.123 As a judge, though he deferred to the requirement to follow English precedent
when applicable, he often consulted American case reports and legal treatises. He also
cited Scottish and European materials and referred to Nova Scotian case law when
available.124 Given this inclination to use legal materials from outside the English
common law, Young demonstrated the "legal pantheism" which G. Blaine Baker
discerned among British North America - though primarily Upper Canada - lawyers early
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in the nineteenth century, and which Bernard J. Hibbitts identified in the decisions of Sir
John Beverley Robinson.'25

3)

Print Information and Professional Success in the Law
The intellectual and informational universe of British North American lawyers

remains largely unexplored. Of the literature that does exist on this topic, one common
type of study is a descriptive or quantitative examination of the availability of published
texts, often relying for the most part on auction records for private law libraries.126 A
small number of scholars have gone further, by placing print informational use in the
context of the climate of ideas in which lawyers in certain parts of British North America
operated in the eighteenth- and early nineteenth centuries.
David G. Bell studied attitudes towards the intellectual formation of apprentice
lawyers through their professional reading habits in the Maritimes (though primarily New
Brunswick) in the late eighteenth and early nineteenth centuries. From existing records,
Bell provided details about what certain apprentice lawyers were reading, as well as to
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what end. He explained, "it was clearly assumed that an ambitious lawyer would use the
financially barren early years of practice for systematic reading of the sort of technical
legal material too specialized to have been read with profit by a teenager during
clerkship."127
Bernard J. Hibbitts examined the use of American case law and legal literature in
the NSSC during the period 1837 to 1901.128 Hibbitts concluded that after 1875, when
Nova Scotia, showing the influence of Empire and Confederation, increasingly emulated
jurisprudential direction from the English Privy Council and, to a lesser extent, from
Ontario, its reliance on American models significantly waned. In reaching that
conclusion, Hibbitts acknowledged his reliance on the thinking of G. Blaine Baker, who
used the development and dispersal of law libraries in nineteenth-century Upper Canada
to argue that the Ontario bar in the late nineteenth century became so enraptured with
English models that it ultimately forgot its cultural heritage, which had included frequent
consultation of American legal materials. In terms of legal culture, Baker stated, Ontario
went from "nation to colony," "a pillar of Empire characterized by zealous transcription
of English legal literature, mechanical jurisprudence which was embraced on the basis of
its perceived historical necessity, and an apparently rudderless 'search for authority.'"129

127

D.G. Bell, "Richard John Uniacke's Advice to a Young Lawyer, 1797" (1988)
8:2 Nova Scotia Historical Review 136 at 138.
128

Bernard J. Hibbitts, "Her Majesty's Yankees: American Authority in the
Supreme Court of Victorian Nova Scotia, 1837-1901" in Girard, Phillips, & Cahill, eds.,
The Supreme Court of Nova Scotia, 1754-2004, supra note 7 at 321.
Baker, "Reconstitution," supra note 107 at 274-275.

43
As Philip Girard brought to light, Beamish Murdoch, a nineteenth-century Halifax
lawyer, in addition to the requirements of his law practice, found the time to complete
the four-volume Epitome of the Laws of Nova Scotia.130 On one level, Girard explained,
the Epitome was designed to teach the essential principles of Nova Scotian law. Murdoch
tried, however, to imbue his text with deeper meaning. By underscoring the simplicity,
distinctiveness, and reasonableness of Nova Scotian law, Murdoch hoped to foster pride
among readers in the uniqueness of Nova Scotian legal culture, one which combined a
sound British foundation with local innovations.131
In a case study involving rural, eighteenth-century Massachusetts, Richard D.
Brown pioneered the study of lawyers' involvement in informational networks. Given
their penchant for reading, their need to travel on court circuits, and their ability to
interact with people from all levels of society, Brown concluded that lawyers as a class
were uniquely positioned to inform and advise local people on current affairs.lj2 Lawyers
had to be informed and articulate, as well as careful about how they transmitted the
information they acquired.
The above-cited works of Bell, Hibbitts, Baker, Girard, and Brown represent
significant contributions to the historiography. They all, however, possess certain
restrictions - temporal, geographical, or conceptual - which limit what they can teach us
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about the use of print information by lawyers and judges in nineteenth-century Nova
Scotia. Bell's study focused on early nineteenth-century New Brunswick. Limiting his
paper to judges' use of American resources, Hibbitts did not examine the print
informational choices made by legal counsel appearing in the NSSC. Baker was
interested in Upper Canadian jurists, Girard concentrated on a single text, and Brown was
concerned with eighteenth-century lawyers in rural Massachusetts. None of these
scholars paid much attention to how lawyers, and in particular, nineteenth-century Nova
Scotian lawyers, used print information.ljJ
What makes the lack of historiographical interest in the intersection between the
availability of informational materials, in particular law books, in a specific historical
setting, and the ideas which prevailed there so striking, is that without access to law
books and related materials, lawyers could not practise law. Accordingly, M.H. Hoeflich
suggested, "Just as there could be no medicine without the human body and the tools used
to treat it, there could be no law without the means of disseminating it: books."134 In
other words, "the history of law is also the history of the law book."135 Merely showing
the availability of certain texts in a particular place and time does not take one very far,
unless one can establish whether and how those texts were used. It is also not adequate to
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rely on the concept of a Zeitgeist without explaining how relevant ideas became part of
that ethos.136 One needs a bridge between the availability of legal materials and their
influence. One way of establishing this connection is to examine how lawyers and judges
of a particular era used law books. For example, is there evidence that certain texts were
considered essential, and if so, why?
In a pioneering study of the connection between the availability of legal texts and
their influence, Elizabeth Gaspar Brown pointed to the extensive citation of legal
authorities, the high value placed on legal writings, and the demonstrable physical
presence of certain texts in Wayne County, Michigan during its territorial period in
concluding that legal precedents and legal authorities were important to, and used
regularly by, members of the local Bench and Bar.137 Gaspar Brown used these factors to
argue that Wayne County lawyers, rather than creating the law anew based upon
abstractions of justice or local ideas of right and wrong, relied on the same sources as did
lawyers elsewhere in the United States at that time. More recently, in a paper on the use
of European law texts in nineteenth-century Quebec, Eric H. Reiter sought "to bridge the
often nebulous connections between people and ideas."138 Reiter was interested in how
European jurisprudence influenced deliberations which led to the 1866 Civil Code of
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Lower Canada. This took place through the process of what Reiter called "jurisprudential
acculturation," whereby the reception of foreign ideas requires the internalization and
translation of imported legal concepts into the local legal idiom.139 It was not enough to
suggest that influential ideas were in the air. Rather, being aware that nineteenth-century
lawyers read written texts and that "[bjooks give ideas a physical form that grounds them
in specific times and places,"140 the legal historian's task in this context is therefore to
examine the imported text and its local equivalent for possible influences of the former
upon the latter.
This thesis argues that Young was not only a successful lawyer, but a
knowledgeable legal professional, whose avidity for legal learning spanned his adult life.
When Young was an adolescent, his father stressed the need for his son to "[b]e ardent in
the acquisition of commercial knowledge."141 In later years, William Young did not
forget that fatherly advice, as he evidently understood the relationship between legal
knowledge and his work as a legal professional. Legal knowledge itself requires access to
relevant, accurate, and current legal information, which in the nineteenth century, took the
form of printed texts, namely case reports, legislation, and treatises. In 1797, for example,
Richard John Uniacke, doyen of the Nova Scotian bar, stressed to his former law clerk,
George Pyke, the importance of "a fund of legal knowledge which only can be acquired
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by study & diligent application." Uniacke added, "from books alone you can expect to
acquire the foundation of all knowledge."142
Young obtained much of his legal knowledge through published materials. He
read legal texts diligently as an apprentice lawyer, amassed an impressive law library
early in his practising days, and manifested a serious interest in acquiring and reading
legal texts throughout his career. An important part of this thesis is devoted to examining
Young's career-long relationship with published legal information - how he obtained the
legal materials he needed, how he used them, and how he helped to make them available
to others. His initiatives, including his instrumental role in supporting the publication of
case law reports, helped to widen the exposure of fellow lawyers and judges to legal texts
and thinking from within and outside the province.

III.

Structure
Chapter II of this thesis examines significant aspects of Young's early years which

likely influenced his decision to embark on a legal career, and which helped to shape the
character of that career. The most important factor was the influence of his father, the
merchant, writer, and agricultural reformer popularly known as Agricola, whom Young
strove to emulate and please.143 The senior Young placed his sons in responsible
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positions at an early age. At the age of 15, for instance, William was running his father's
shop in Halifax, which involved such tasks as placing orders, selling goods, arranging for
insurance, and dealing with customs issues.144 Agricola attempted to inculcate in his sons
the value of such qualities as diligence and perseverance, which he considered essential to
commercial success. Less commendably, the senior Young was not above dishonesty and
illegality as part of his business practices.145 John Young also likely facilitated
introductions between his sons and prominent individuals, both in Halifax and outside
Nova Scotia.146
Not simply a man of commerce, John Young was also a man of ideas and culture.
At Glasgow University, he had received a classical education during the Scottish
Enlightenment. He passed on to his children an enthusiasm for learning and for selfimprovement, especially through reading, as well as an appreciation for liberal values.
William Young's early work experience and education sparked two great needs: to be a
man of learning, and to be a man of business. He sought to accommodate these two
ambitions by making the law his profession.
Chapter III examines the period Young spent as an apprentice lawyer. It considers
the tasks and responsibilities he performed as a lawyer-in-training. This chapter also
examines the steps which Young took to learn the law. What readings did he complete
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and how representative were his reading selections? This chapter, for instance, considers
Young's known relationship with William Blackstone's Commentaries.,147 and whether
Young can be placed in the same company as other contemporary apprentice lawyers, not
just in British North America, but also in the antebellum northeastern United States, for
whom the Commentaries served as both an important educational resource and a unifying
cultural link.148
To supplement what they learned through readings, office work, and attendance in
court, apprentice lawyers in British North America often formed legal clubs or debating
societies. Chapter III examines Young's active role in forming one such organization
(though ill-fated) in Halifax.149
Young's apprenticeship was also marked by a serious disagreement with his
principals. This conflict threatened to make a very early end to Young's legal career.
Chapter III therefore considers a little-studied topic, how the legal profession in Nova
Scotia, at a very early stage of development, dealt with internal discord.
Young was one of the most successful lawyers in nineteenth-century Nova Scotia.
Chapter IV examines his legal practice in detail. It considers what types of work he did
and in whose interest, as well as how he attracted clients and became known. It gauges
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his level of income and asks to what extent he supplemented his legal earnings with other
business. Chapter IV examines whether Young's work involved appearances in all
courts, as well as whether he went on circuit, and to what extent this changed as his
practice matured. It also pays attention to how Young organized his law firm and with
whom he practised.
Many factors contributed to Young's success as a lawyer. As Chapter IV
discusses, social contacts, a well-known and supportive family, and adequate capital were
essential for Young to build up a law practice. By themselves, though, these factors were
not enough. Once Young attracted clients into his office, he had to be able to do
competent work, whether advising, problem-solving, negotiating, drafting, or
representing. As argued in Chapter IV, success in these roles largely depended on an
awareness of correct legal principles, which were to be found in books. Chapter IV
therefore also explores Young's relationship as a practising lawyer with print legal
information.
Although taking note of Young's achievements in government, this thesis is about
Young the lawyer and judge, not Young the politician. Having said this, the legal aspects
of Young's career in government cannot be ignored. Chapter V is devoted to Young's
work as Attorney General, the province's chief law officer. That position comprised a
variety of responsibilities, which included supervising criminal prosecutions, overseeing
legislation, advising the Crown, and defending Crown interests. As Chapter V relates,
political, ethnic, and religious divisions accentuated the difficulty of an onerous position.
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Chapter VI discusses Young's efforts as a law reformer in the House of Assembly.
It examines the reforms to law and legal institutions which Young promoted. It asks what
values were inherent in the reforms which Young advocated and considers whether
Young consistently took a liberal approach to law reform. Further to the use of
information theme, it also considers to what extent his appreciation for published models
from outside Nova Scotia influenced his thinking.
In 1860, when Young was provincial Premier, the chief justiceship of Nova Scotia
became vacant. The provincial Cabinet, with Young at its head, chose him as the next
Chief Justice. According to Philip Girard, "The news was greeted with outrage, and the
court's legitimacy suffered a blow from which it would take decades to recover."150
Young served as Chief Justice of Nova Scotia for 21 years.151 Recent scholarship has
suggested that the first three or four decades after the achievement of responsible
government in 1848 marked a low point in the popular image of the NSSC.152 The Young
court has been blamed for a large extent of this poor reputation.153 Young did not choose
his colleagues, but as Chief Justice, he was responsible for administration of the court.
How successful was he in this role? Chapter VII examines how Young organized the
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court's business. In relation to the court's combined common law and equity jurisdiction,
this chapter asks whether there is any evidence for the claim, "that he [as a Reformer] had
'not grasped the basis on which the fusion of law and equity could be brought about,' and
the result was a muddle in the administration of justice."154 It considers his relations with
his colleagues, as well as with barristers and litigants who appeared before the court.
This chapter argues that Young's reputation as a judge should be re-evaluated in light of
his accomplishments during more than two decades administering the NSSC. The
literature to date has also not acknowledged the popular support which Chief Justice
Young enjoyed, the tendency of his opponents to use the courts to continue old political
battles, and the presence of factors beyond his control.
Chapter VIII considers Young's reported judicial decisions. It asks to what
extent Young's decisions are consistent with prevailing ideas about the nature of judging
in nineteenth-century Canada. Chapter VIII inquires to what extent Young demonstrated
attributes of instrumentalism or formalism in his judgments. For instance, is there
evidence that he favoured the interests of entrepreneurs and corporations over individuals
in contract disputes, matters involving the transfer of real property, or nuisance claims?
Chapter VIII also discusses Young's regrettable tendency to use the Bench to convey
certain political perspectives. When examining Young's approach to informational
resources, this chapter considers his attitude towards British case law and more
particularly, whether his perspective evolved during his time on the bench. Regardless of
any links it may draw between informational perspectives and approaches to judicial
154
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decision-making, Chapter VIII aims to dispel suggestions that Young the judge was not
especially learned in the law.
Chapter IX discusses Young's very busy retirement years, during which he
devoted himself to community work. Three main interests, Dalhousie University (and in
particular, its law faculty), Point Pleasant Park, and a public library, occupied his time.
These pursuits allowed Young to apply certain legal skills in the furtherance of public
aims with which he had an affinity.
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CHAPTER II: Anticipating a Legal Career
I.

Introduction
On Wednesday, July 6, 1814, the Nova-Scotia Royal Gazette informed its readers

that the Elizabeth had arrived in Halifax from Greenwich, Scotland the previous
Thursday, June 30th.1 On board, the Royal Gazette added, were a "Mr. Young and
family."2 In this fashion, the Nova Scotian public was introduced to a family whose
members, especially William, the eldest son, would feature prominently in the province's
political, economic, legal, social, and cultural affairs. Innumerable newspaper references,
both laudatory and critical, about the Youngs would follow over the next three quarters of
a century. This chapter discusses aspects of William Young's early years in Scotland and
Nova Scotia, with an emphasis on events which likely encouraged his interest in the law
and influenced his legal career.
At an early age, Young was ambitious, hardworking, and devoted to his family, no
doubt in part to please his father. The senior Young, who set high standards for William,
encouraged personal improvement, especially through reading. With individual
development, John Young counselled, came greater opportunities for commercial
success. The Scottish Enlightenment, in the form of a brief exposure to university
studies, as well as John Young's advice and suggested readings, provided the foundation
for the liberalism which characterized much of William's career in the law.
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II.

Scottish Influences
Born on 1 September, 1773, John Young, the head of the family, was a native of

Falkirk, Scotland.3 In 1790, he matriculated at Glasgow University, where he performed
brilliantly in theological studies.4 Young was not, however, inclined to a vocation in the
Presbyterian Church and never obtained his degree, nor his ministerial licence.5 He
decided to become a physician, which displeased his father, who refused to pay any
further tuition for his son.6 John Young then became a merchant, selling yarns and flax.7
John Young was married to Agnes Renny, another Falkirk native. Apart from a
few basic facts, such as her month and year of birth (March 1779),8 the date of her death
(July 29, 1864),9 some family information, and her literacy, not much is known about her.
The marriage produced nine children, of whom five had died prior to the family's
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departure for Halifax. John and Agnes Young brought with them to Nova Scotia their
four surviving children, all of them males, namely William (born July 28, 1799), George
Renny (born July 4, 1802), John (born March, 1804), and Charles (born April 30, 1812).'°
From a private autobiographical sketch, which he prepared in 1820, at the age of
21," we know that William Young had received an early exposure to both formal
education and business practice while a youth in Scotland. At age seven, "[h]aving
completed the rudiments of [his] education in English, Penmanship & the first elements
of Arithmetic,"12 Young began studies in Latin, which he seems to have continued for
some five years. At age 12, he moved with his family to Glasgow, where he "began to
keep the shop regularly to which [he] had always been occasionally confined."13 Time
and money were nonetheless sufficient to permit Young to take private lessons in Latin
and Greek.14 Soon after the move to Glasgow, John Young's business suffered from the
effects of a French naval blockade. The senior Young therefore decided to establish a
cotton factory and selected his son William to learn the manufacturing process.
Consequently, for a period of between nine and twelve months, William Young's
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education was devoted to practical skills at a weaver's shop.15 As "[cjircumstances
however conspired to make [the Youngs] abandon all thoughts of the proposed
manufactory...,"16 William never had an opportunity to apply those skills.
John Young did not enjoy much success as a merchant in Scotland. In his view,
some 10 years of labour in Falkirk and Glasgow had been "in vain."17 In 1813, "induced
by some favorable accounts from America," he decided to leave Scotland and relocate to
Halifax.18 It is not known why he picked that specific destination. With at least six
months required to settle affairs in Scotland and to prepare for the trans-Atlantic crossing,
John Young resolved that William's time would be best spent at university. As a result,
in November 1813, William's education once again acquired a formal emphasis, when he
enrolled at the University of Glasgow, which two decades earlier, had been a centre of the
"Scottish Enlightenment."
The term "Scottish Enlightenment" refers to the tremendous outpouring of
intellectual activity which took place in eighteenth-century Scotland.19 Its "golden age"
occurred during the second half of the eighteenth century, though some might restrict the
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high point to the period between 1760 and 1790.20 In general, the Scottish Enlightenment
was characterized by an optimistic belief in man's capacity to improve the human
condition through the application of innovative ideas.21 Sometimes deemed the "age of
improvement,"22 the movement was therefore about more than advancements in
knowledge. Rather, adherents were interested in applying their new perspectives.
Particularly in Glasgow, the Scottish Enlightenment is associated with an intersection of
the practical with the intellectual.2j As a result, this period spurred advancements in
transportation networks, improvement of living conditions, economic growth, and greater
intellectual and social interaction.24 The Scottish Enlightenment's faith in progress also
extended to politics, where it promoted the growth of political liberty and greater popular
participation in government.25
How did innovative ideas develop during the Scottish Enlightenment? One
essential characteristic of the movement was independence of thought. One subjected
received wisdom to scrutiny and did not accept a proposition simply because it came from
an authoritative source. The Scottish Enlightenment also promoted the need to discuss
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new ideas in social settings. This allowed innovative thought to be tested and shared. To
make this scrutiny of ideas feasible, the Scottish Enlightenment promoted toleration
towards novel thought discussed in the public domain.26
Given its emphasis on the practical application of new ideas, the Scottish
Enlightenment produced a more widespread belief in the benefits of education. One
scholar recently suggested that "the Glasgow merchant community, like other middleclass Scots, ranked education almost, though not quite, as high as good business sense."27
Most Glasgow merchants could read Latin and Greek, and many at this time sent their
sons to university:
In fact, by one count fully one-half of the students enrolled by 1790 were sons of
'industry and commerce'. This compares with less than 8 per cent at Cambridge
University in the same period - indicating how much the Scots, and Glaswegians
in particular, not only talked about the alliance between commerce and
'politeness' or cultural excellence, but lived it as well.28
Although William Young did not enter Glasgow University until the waning of
the Scottish Enlightenment, by enrolling in the logic or first philosophy class, he was
exposed to the ideas and methods of an Enlightenment figure, George Jardine, a professor
well known for his teaching innovations, which included regular examinations and
essays. Jardine is credited with having created the introductory college course. By
presenting new or difficult material in smaller, easier understood sections, rather than as
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part of an indivisible system, Jardine, in his own words, sought to ensure that his lectures
were "adapted to the age, the capacity, and the previous attainment of pupils."29
At the time of his enrollment, William Young had a strong background in reading,
including classical texts, but by his own admission had not yet developed systematic
techniques for organizing and expressing what he learned. He recalled that in November
1813, "I was so far a Latin & Greek scholar that I could make out the meaning of the
Aeneid & Iliad without much difficulty.'"0 Apart from classical texts, Young had read
widely, but his readings "had been hitherto of a desultory & unprofitable kind."jl Young
therefore chose Jardine's class "as most likely to give [him] habits of composition &
general knowledge."32 Under Jardine's system, Young was forced to apply himself
seriously to a single subject and to express himself regularly in writing about what he had
learned. Following "most awkward as well as painful"JJ first efforts, Young made such
significant improvement that 200 fellow students voted to award him the first prize for
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the class.34 Given his family's imminent departure, he was only able to spend five
months at university.35 He submitted his final essay and shortly thereafter, was on the
Elizabeth, bound for Nova Scotia.
Of his time at university, Young commented, "I learnt more in the five months I
was at college than for any fifteen before...."36 Although Young's formal university
education ended at age 14, the Scottish Enlightenment continued to exert an influence on
him through his private studies, supervised by his father, whose time at university had
coincided with the Enlightenment's latter years. At age 21, for instance, Young recorded
among "a few works of eminence, which I have perused repeatedly & with attention,"
books by preeminent Scottish Enlightenment writers William Robertson, David Hume,
Hugh Blair, and Adam Smith.37

III.

The Youthful Halifax Merchant
The Halifax first glimpsed by the Young family was enjoying the benefits of war

between Britain and France, as well as between Britain and the United States. The 21year-old Young summarized the economic conditions which prevailed upon his arrival:
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Halifax was then in the height of its prosperity. The French & American wars had
thrown in an immense abundance of property in the prizes; & nothing was more
easy than to make money by speculating at prize sales. Most of the merchants had
become wealthy - wages had risen - trade of course was brisk - & we sold our
goods with a handsome profit.38
With stock comprising a "pretty general assortment of British Merchandize," John
Young soon set up shop under the name "John Young & Co.," near Doyle's Wharf on
Water Street in Halifax/9 More particularly, he had available for sale woollens, cottons,
linens, silks, hosiery and hats, stationery, turnery, hardware and cutlery, and saddlery.40
The senior Young took William into the partnership, promising him a one-eighth share of
profits.4' No written agreement formalized the arrangement between father and son,
which ultimately led to resentment on William's part.42
Within a few weeks of the Young family store being established, news reached
Halifax of a lucrative commercial opportunity. On September 9, 1814, Halifax residents
learned that British forces had captured the port of Castine, Maine.43 Under the command
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of Lieutenant Governor Sir John Sherbrooke44 and Rear Admiral Edward Griffith, a joint
army-navy expedition succeeded in seizing all American territory between Penobscot Bay
and the Passamaquoddy River, with casualties of only one killed, eight wounded, and one
missing.45 The British authorities opened a customs house at Castine, in order to collect
duties on goods which passed through the captured territory. Not only did the occupied
land include a potential market of 26,000 consumers,46 but it also offered, whether legally
or not, a more direct access to trade with Boston. Eager to make up for years of business
frustration in Scotland, John Young seized what seemed to be a promising opportunity.
The senior Young hurried to Castine, while 15-year-old William remained in
Halifax, not only to run the family's local store, but to manage shipments for Castine.
His responsibilities were numerous and significant: selecting and ordering goods for
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Castine and Halifax (in particular, using his discretion to avoid the payment of provincial
duty), paying the firm's debts, placing insurance on goods sent to Castine, dealing with
customs issues, sending funds to Castine, and manning the Halifax store.47
Following a first, successful foray to Maine, John Young returned to Halifax,
invested heavily in new orders for the New England market, and went back to Castine.
Although initial sales were brisk, trade became more difficult once more competition
arrived in the area. Rumours of peace also served to lower prices. In particular, the
Youngs believed that when Boston-area speculators, who had been smuggling in goods
for some two years, heard news of impending peace, they flooded the Castine market.48
In John Young's words, business became "as different from the first appearance as night
from day."49
Operating the family's Halifax business did leave William Young with some
spare moments. Around this time, he started a Halifax auction and consignment firm in
partnership with James Cogswell. On January 6, 1815, Young and Cogswell advertised
in the Weekly Chronicle that they had taken over an existing operation at the head of
Brown & M'Allan's wharf, where they hoped "by punctuality and attention to merit a
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share of public patronage."50 By the next year, the partners had acquired a schooner and
aspired to overseas business. That plan was not without setbacks. On January 26, 1816,
James Foreman, another Halifax merchant, noted in his private journal, "Cogswell &
Youngs [sic] Schooner [Parker] returned the 2nd time bound from hence to the West
Indies having Sprung a leak."51
Through correspondence from Castine, John Young provided William with a
mixture of business instructions and advice about life. The former included the use of
sharp practices when perceived necessary. By letter dated January 15, 1815, the senior
Young reported on having removed goods from a ship and landed them prior to their
ultimate destination, in order to reduce the risk of loss. He asked William to inquire
about a possible reduction in insurance premiums, but instructed him not to reveal to the
insurers that the goods had already been disembarked.52 John Young's advice about life
in general could be cynical. In December 1814, for instance, he suggested to William that
people were always motivated by self-interest:
No body will be your friend or wish you well unless they find their interest in
being so. This is the tie by which men are bound together unless connected by
affinity or intermarriage & it is in vain to rail at human Nature.53
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In February 1815, news of peace between Britain and the United States reached
Castine, causing John Young to acknowledge, "The rejoicings of humanity are checked in
my bosom by the wispers [sic] of self-interest...."54 Less artfully, at the same time, he
lamented, "This peace has blasted all our prospects...."55 John Young's once in a lifetime
opportunity had become a potential business disaster. Faced with strong competition, he
had to dispose of a large quantity of goods in short order. He remained optimistic,
trusting that a "good tho' invisible direction" would mean "even this Peace will turn out
for our advantage": "I am now resigned fully to Providence & do believe that I shall be
conducted to what has so long been my ardent wish...."56 He worked incessantly, in order
to minimize his losses before the departure of British forces, which ultimately occurred
on April 26, 1815.57 He sent most of his goods, which totalled between £6,000 and
£7,000 in value, to New York.58 He also traded for barter what goods he could at
Castine.59 A third measure was to ship to Halifax as much as he could. As smuggling

54

MG 2, vol. 726, #23, John Young to William Young, 19 February 1815.

55

Ibid.

56

Quoted in Harvey, supra note 4 at 138.

57

Robert Malcolmson, Historical Dictionary of the War of 1812 (Lanham, Md.:
Scarecrow Press, 2006) at 314. During their eight months of occupation, British
authorities collected some £11,000 in customs duties. This money was given to the Nova
Scotia House of Assembly in the form of the "Castine Fund," with most used to finance
the establishment of Dalhousie College: Boileau, supra note 46 at 163-164.
58

"Autobiography," supra note 7 at 128; John Young to William Young, supra

note 17.
John Young to William Young, ibid.

67
was widespread, John Young reasoned that in the circumstances he should do likewise:
"We are you know creatures of imitative habits & as all around me are smuggling I am
beginning to smuggle too."60 As a result, his instructions to William included how to
dispose safely of smuggled products, namely tobacco, soap, and candles hidden among
codfish.61
Although demanding in his expectations of others and less than admirable in some
of his business practices, John Young was more than a hard-hearted merchant. Surviving
correspondence also reveals a devoted and sensitive husband and father. In December
1814, he wrote to his wife from Cape Jebogue, Maine, "I fly in imagination into the
bosom of my family -1 am a moment happy."62 On January 2, 1815, he begged his wife's
forgiveness for the "ardor" of his previous letter, written under "the impulse of strong
feelings."63 He assured his wife, "I live for you," and invited her, "Take my whole soul &
hide it in your bosom."64 Later that month, when he had not received word from his wife
or from William for some time, he wrote, "After this I shall not write one word more &
make you feel in your turn the anxiety attendant on such omissions."65 John Young knew
that his personal standards were high, and that he expected others to meet them.

60

MG 2, vol. 726, #20, John Young to William Young, 6 February 1815.

61

Ibid.; MG 2, vol. 726, #22, John Young to William Young, 12 February 1815.

62

MG 2, vol. 726, #4, John Young to Agnes Young, 11 or 12 December, 1814.

63

MG 2, vol. 726, #11, John Young to Agnes Young, 2 January, 1815.

64

Ibid.

65

MG 2, vol. 726, #16, John Young to William Young, 24 January, 1815.

68
Nonetheless, he provided praise where he thought it was warranted. On February 6,
1815, he wrote to William, "I bless heaven that you are all a Father could wish - While I
would chastise the faults of my children I cannot refrain from praising their virtues."66
The same day, but by a different letter, he added, "I approve of all you have done & am
proud that my place at home can be filled with so much ability & diligence."67
By the mid-point of 1815, John Young had returned to Halifax. Having
singlehandedly managed the family's Halifax operations over the course of some eight
months, William Young's reward was to be dispatched to New York, to sell the family's
goods which had been sent there. He arrived in New York at 10:00 p.m. on Saturday,
June 10, 1815 and lost no time in getting to work.68 Two days later, on June 12th, he
wrote a letter to his father, describing the state of the New York market, in particular
what was in demand, as well as what he had learned in terms of prices, insurance rates,
and prospects for orders.69 New York immediately made a favourable impression on the
adolescent William, as he conveyed to his mother:
This is without exception the finest town that I have ever seen - Business can be
carried on to any extent & the merchants [sic] houses are actually Noblemen's
Palaces. I don't mean a few here & there but the whole are furnished in a style of
Elegance which proclaim Wealth & Independence.70
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Young's six-month sojourn in New York was a success. By his own account, he
sold some £5,000 worth of goods there and contracted no bad debts.71 Over the course of
his life, Young would travel to the United States many times and would hold American
law and legal literature in high esteem.72
Extant correspondence provides important details about how the adolescent
William Young interacted with his parents. His relationship with his mother was an
affectionate one, and he tended to manifest his feelings towards her in effusive and showy
language. On July 4, 1815, for instance, he portrayed himself as "a son who loves &
reveres you with an earnestness of affections sometimes painful - almost always
delicious."73
William loved and admired his father. William's correspondence from 1814 and
1815 reveals a son who was eager to satisfy his father's high standards, and who longed
for signs of paternal approval. On August 2, 1815, while in New York, William reacted
with almost wild joy to kind words in a letter from his father: "They produced in me such
an impetus of the animal spirits that I got up & actually danced about my room like a
madman."74 Compliments from his father encouraged William to try to meet standards he
perceived as "not only improbable but I may add impossible"75:
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I shall be stimulated to fresh exertions by your encomiums, & although your
expectations are raised much too high, it will not have the effect which might
almost be expected by rendering the advance more irksome & painful from the
distance of the goal.76
The senior Young stressed for William the benefits of striving for selfimprovement. One way of doing so, and in the process, helping to ensure professional
success, was to aim constantly to acquire timely, accurate, and relevant information. In
December 1814, the senior Young exhorted William to "[b]e ardent in the acquisition of
Commercial knowledge."77 More particularly, the senior Young counselled William to
maintain a commonplace book:
...a common place book - similar to that which Locke recommends for the
improvement of the understanding may be advisable. In this you should arrange
your ideas - plan every thing under its distinct head - when you collect any new
information, note it down in its proper place that you may refer to it afterwards
with ease. Every person you meet with will furnish something - & from these
scattered rays verging to one point a vast body of light will be collected.78
The commonplace book, which Young began in 1815 and continued in later years,
has survived.79 The text contains miscellaneous notes on topics of historical,
geographical, political, social, and economic nature, among others. The index includes
the terms, "uncommon forms of sentences," "metaphors distinguished for beauty or
novelty," "remarkable facts," and "remarkable sentiments & thoughts."

Ibid.
Quoted in Harvey, supra note 4 at 129.
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William was eager to demonstrate to his father that he was following the latter's
suggestions. In his spare time while at New York, William wished to visit Albany and
Philadelphia, but his limited stipend from the senior Young did not permit such travel.
Although his meagre allowance did cause him "lamentations & mortifying reflections,"
William assured his father, "In the mean time I have not been altogether idle -1 have been
forming acquaintance & collecting information from men & from books."80 One of those
books was a well-known Scottish Enlightenment text, Adam Smith's Wealth of Nations,
which William Young subjected to a "careful reading."81 For Smith, private property was
a sacred concept, one made possible and protected by the development of laws and legal
institutions.82 Paradoxically, Smith saw civil society as depending on both self-interest
and cooperation. Self-interest impelled individuals to better their circumstances, while
greater material success increased opportunities for interaction with others, leading to
relationships of interdependence.83
While in New York, Young also read History of Scotland, by William Robertson,
another eighteenth-century Scottish Enlightenment writer.84 A central tenet of
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Robertson's writings was that commerce enabled Europe to leave behind the barbarism of
the Middle Ages. The accumulation of wealth through business facilitated peaceful
relations, social order, and the development of laws.85
Reading for Young was not a passive activity. Rather, from an early age, he
demonstrated an active, engaged approach, which included making notes in the margins
and separate pieces of paper, a practice which he maintained throughout his life:
I mark off new facts & thoughts (relatively speaking) -1 mark off all such & ...I go
along & at the end of every Book erase the marks & note down these along with
new words or forms of sentences or clumsy sentences & etc.86
Part of Young's approach to reading is attributable to a productive use of his
leisure moments in New York:
[M]y journey to N. York has been of immense importance for my future
improvement. It has given me a sober taste in reading. It has taught me my
deficiencies. It has shown me the means of correcting them.87
In early 1815, John Young contemplated relocating with his family for better
prospects in New York or Baltimore. To William, the senior Young confided, "I came
here to improve my fortune & I shall allow no local attachments to stand in the way."88
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More specifically, in relation to the family base in Halifax, John Young stated, "I shall
speedily abandon it & seek a new station."89 That plan appealed to the adolescent
William, who declared, "It would be in vain for me to slumber away my time & talents
(moderate as they are) in Halifax."90 In July 1815, William also asserted, "In short I
conceive some part of the United States the destined field for my future exertions."91
Nothing, however, came of the scheme.
Following his success in New York, William returned to Halifax and continued
in business with his father, an arrangement which was not entirely to William's
satisfaction. On July 28, 1817, he reached age 18 and recorded a few thoughts about his
situation. He lamented a lack of time for serious reading: "I have had neither time nor
opportunity for those studious & earnest efforts, which are the basis of all accurate
knowledge & the foundation of all future eminence."92 Instead, the demands of business
required his attention: "I am only more completely master of the noble art of Book
Keeping & the value of Manchester cottons or Sheffield cutlery."93
Of the period following his return from New York, Young wrote, "After this
nothing remarkable occurred either in my own histy. nor in our business till the year
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1818."94 The year 1818 is mentioned, as it was a pivotal one in John Young's career,
when, as discussed at Part IV below, he achieved renown in Nova Scotia. It is interesting
that William Young failed to note another significant episode that took place between the
years 1816 to 1820. William's duties included business trips to Charlottetown, in an
attempt to reduce the partnership's surplus stock. In issue was the authority of an agent,
Fade Goff, to deal with the Youngs on behalf of Goffs principals, Edmund Waters and
Alexander Birnie. In October 1817, the Youngs secured a judgment of some £2,877 and
costs against Waters and Birnie. The matter dragged on until 1834 and included an
appeal by the judgment debtors to the Judicial Committee of the Privy Council in
London, England. Of course, in July 1820 the full implications of the dispute, which may
later have influenced Young's thoughts on civil procedure reform, remained in the future.
Nonetheless, given the large sum at stake, one would have expected Young to allude to
the litigation in his journal, but he did not.95

IV.

Rise of Agricola
The end of war between Britain and the United States and France respectively in

1815 helped to bring economic depression to Halifax. Prize cases, which had provided a
source of cheap ships for the Nova Scotian merchant marine and inexpensive but valuable
American cargoes for resale, primarily to the United Kingdom, were no longer

"Autobiography," supra note 7 at 128.
For more details about the dispute, see Part 11(3) of Chapter VI.
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available.96 With fewer military personnel on hand, the British armed forces significantly
reduced their demand for beef and hay. Lessened spending by the military meant that
there were fewer sterling bills available, which drove up their value in relation to local
currency.97 Shipping diminished, and the downturn in trade was compounded by crop
failures in 1815 and 1816, the result of poor weather and a plague of field mice.98 John
Young's business suffered, or in William's words, "wonderfully declined,"99 though the
senior Young seems to have weathered well his diminished circumstances. In 1833,
William estimated his father's profit as £5,000 between 1814 and 1820.10° A note dated
January 31, 1820 also recorded Young family assets of £6,397, 14s., 10d., compared to
£1,749, 14s., lOd. in debts, for a surplus of £4,648. At that time, John Young did owe
£1,000 on his farm, but calculated its value at £1,450.101
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evidence exists of John Young's wealth. Martell, supra note 98 at 10 pointed out how
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(ibid.) at 24. For insurance purposes, the Willowpark house, outbuildings, and contents
were valued in 1826 at $8,000: MG 2 vol. 729 #755, George Young to B. McEvers, 6
January 1826. Without providing a reference, Cuthbertson, supra note 38 at 50 suggested
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John Young was both an optimist and an opportunist. To William, he confided, "I
never repine having found from experience & observation on consequences that my
disappointments have turned out blessings."102 In the economic depression which gripped
Nova Scotia, the senior Young sensed an opportunity, one which, as it unfolded, likely
convinced him not to relocate to the United States.
In Scotland, John Young had worked or studied under Sir John Sinclair, an
agricultural reformer, the first president of the British Board of Agriculture, and a pillar of
the Scottish Enlightenment.103 The senior Young had noted the poor state of agriculture
in early nineteenth-century Nova Scotia. In his words, "[t]he profession was considered
as abject, low and debasing," while the individual farmer "was of the lowest caste in
society."104 For those engaged in farming, the high prices generated by the demands of
British garrisons and warships, as well as the presence of commercial speculators, meant
there was little incentive to attempt any improvements in technique: "During this
unprecedented prosperity, no exertion was needed by the farming body to earn a
subsistence."105
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In 1818, under the pen-name "Agricola," Young began publishing in the Acadian
Recorder a series of letters which suggested how Nova Scotian farming could be
improved.106 The first letter appeared in print on July 15, 1818.107 Young thereby sought
"to rouse the attention of the community to the value and paramount interest of rural
affairs, fully as much as to instruct the farmer in the elementary principle of his art."108
The letters pointed to such shortcomings as the dependence on imported foodstuffs,
myths about what could not be grown in Nova Scotia, the over-reliance on grazing
instead of tillage, and a lack of up-to-date knowledge and modern equipment and
methods.109 The letters attracted widespread interest, with one strong supporter being
Lord Dalhousie, the Lieutenant Governor, a fellow Scot, and an agriculturist.110 In 1819,
further to one of Agricola's suggestions, a government-sponsored Central Board of
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Agriculture was established.111 Young, who had by then revealed his identity as Agricola,
was chosen as the salaried secretary and later as treasurer.112
For the first time in his life, the senior Young enjoyed public attention and
acclaim for his ideas. The prestige of being recognized as the author of Agricola's letters,
as well as secretary to the Central Board of Agriculture, permitted John Young to mix
with members of the colony's elite, such as Lord Dalhousie,113 Chief Justice Brenton
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Halliburton,"4 and prominent merchant William Lawson.115
The senior Young's newfound celebrity and annual salary as secretary to the
Central Board convinced him to remain in Nova Scotia, but to devote himself to
agricultural pursuits. In William's words, "This singular event altered the views &
station of the family; & as trade was in a wretched state, we determined to abandon it."116
John Young bought Willowpark, then a 35-acre farm with a large residence situated less
than two miles from central Halifax.117 At Willowpark, the senior Young put into
practice the agricultural reforms he advocated and supplemented his income through
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various perquisites associated with his role as secretary of the Agricultural Board.118
William was entrusted with selling the remaining stock from the family store.119 With the
senior Young no longer a merchant and with the Youngs' inventory being liquidated,
William required another full-time occupation.

V.

Making a Career Decision
As he approached the majority age of 21, William Young reached a significant

conclusion: he would train to become a lawyer. With his father's assistance, Young
secured an apprenticeship with the Fairbanks brothers, Charles Rufus and Samuel
Prescott, of Halifax.120 On 26 July, 1820, Charles Fairbanks confirmed for Young the
availability of "a seat in our office at your service."121 Charles, who had joined the Nova
Scotian Bar in 1811, and Samuel, who followed his brother's path to a legal career in
1818, were members of Halifax's commercial elite. Charles, for instance, was the son-inlaw of the prominent merchant William Lawson. In addition to William Young's
perceived qualities as a clerk, the Fairbanks brothers seem to have been interested in the
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prospect of doing John Young's legal business.122 Although the senior Young had given
up trade, he held mortgages in different parts of Nova Scotia and frequently enforced
debts.123 Agricola's status in Nova Scotian society likely created an opportunity for
William which would not have been available to the son of the keeper of a "small grocer
Shop."124
William Young was not simply content with an offer of a position with the
Fairbanks brothers. Confident of his abilities, he secured a highly beneficial arrangement
with them.125 First, the Fairbankses waived the fee - generally 50 guineas126 - which an
apprentice lawyer usually paid to his principal. Second, after first balking at the idea,127
they offered him a salary of £30 per year. Third, if Young was not content, he was given
the option of going to another law office after his first year. If, however, the arrangement
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pleased Young, after the first year he would have the option of being located outside of
Halifax and of receiving half the profits from any legal business with which he was
involved. After the first year, if Young would be required more in Halifax than expected,
his compensation level would be adjusted. In any event, the Fairbankses would not
charge Young any expenses as part of a profit-sharing arrangement.
Young's legal apprenticeship was scheduled to last five years. Although there is
no indication that Young insisted upon this, an added inducement for engaging himself to
the Fairbanks brothers was the prospect of qualifying for admission in another
jurisdiction as a result of his indenture. As Samuel Fairbanks was a member of the Prince
Edward Island Bar, under his tutelage, Young would also be entitled to apply for
admission there after four years of apprenticeship.128 An agreement in principle seems to
have been reached with the Fairbankses on July 28th,129 with the final details confirmed on
August 3, 1820.130 On August 4, 1820, Young noted in his daily journal, "Took my seat
in Mr. Fairbanks [sic] office & copied a Bond of Indemnity."131 Young thereby began the
formal process of becoming a lawyer. Before doing so, however, he would have to serve
a legal apprenticeship, which is the subject of the next chapter.
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VI.

Conclusion
William Young's early years reveal a number of features which would have a

bearing on his legal career. Family was very important, in part because for the Youngs,
family ties and prosperity were connected. Devotion to kin appeared to trump attachment
to community or country. Young seemed to demonstrate genuine affection for all family
members, but admired and perhaps feared his father, whom he was anxious to please.
One certain way would be through attaining the professional and financial success which
had eluded John Young for much of his life. Financial well-being, the senior Young had
shown through example, was so important a goal that sometimes extraordinary measures
were needed to supplement intelligence, knowledge, and hard work. Family would serve
for William Young as an important source of business connections, and in the person of
brothers George and Charles, of legal colleagues on whom he could rely. Finally, and
most immediately, family, in the form of John Young, who had interceded on his behalf,
was instrumental in setting William on the path to a legal career.
The adolescent William was diligent, ambitious, and confident in his abilities, yet
sensitive to aspects which he could improve. The senior Young had stressed to William
the benefits, especially financial, of continuously seeking self-improvement, especially
through education. William complied with those exhortations throughout his life and in
particular, treated reading as a key to personal advancement. While still an adolescent, he
developed a serious and systematic approach to reading.
Young's early years also likely provided the basis for the liberalism which he
would manifest as a lawyer, a legislative reformer, and judge. In the university

classroom, in interactions with his father, and in self-study, Young was exposed to such
ideals as faith in human progress, the capacity for individual development and
achievement, and the benefits associated with the acquisition of private property. As for
principles being put into practice, Young had a highly instructive example close at hand
in the form of his father's situation. John Young's success did not result from vested
rights, family status, or inherited wealth, but from individual ability, diligence, and
initiative.

CHAPTER III: Learning the Law
I.

Introduction
Writing in the mid-1700s about practices in England, William Blackstone, who

advocated a combined academic and practical approach to legal education, described the
articling experience as the "drudgery of servitude and the manual labour of copying the
trash of an office."1 Accounts of legal apprenticeship in nineteenth-century British North
America often depict a similar experience of tedious and menial tasks, with legal
apprentices valued as copyists, accounting clerks, document servers, and messengers.2
Oliver Goldsmith, for instance, who at age 13 entered a Halifax law office around 1807,
described his tasks as "copying of Parchments, writing Pleas, filling up Writs...."3
Similar accounts characterize the articling experience in the United States. Gerard W.
Gawalt, in the context of eighteenth-century Massachusetts, described articling as
"monotonous, arduous, and often unedifying."4 There were, however, exceptions. John
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George Marshall was a Nova Scotian lawyer and judge who began his legal
apprenticeship in 1804. In 1807, his principal, Lewis M. Wilkins, became very ill.
Wilkins dispatched Marshall to the Eastern circuit of the NSSC "for the purpose of
making the best arrangements concerning the causes in which he was retained."5 Further
afield, during his apprenticeship at a Kingston, Upper Canada law office in the 1830s,
John A. Macdonald, the future Prime Minister, at first ran errands, searched land titles,
transcribed documents, and made pressed copies of correspondence. Macdonald's early
work was well-received, and his principal then had him open a branch office 30 miles
away at Napanee. Macdonald ran the office with the help of instructions which his
principal sent regularly via courier.6
This chapter examines aspects of Young's legal apprenticeship—the duties
involved, legal readings, extra-legal activities, and relations with his principals. Although
no stranger to such mundane tasks as copying documents and verifying title information
at the deeds registry, Young's legal apprenticeship, as this chapter will show, was very
different from the type commonly portrayed. Young had the good fortune to secure
articles with principals connected to the Loyalist legal tradition, which was associated
with a balanced articling experience. When combined with Young's maturity, ambition,
and systematic approach to reading, his principals' liberality and attention ensured that
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Young did not spend all of his apprenticeship as a mere copyist and courier. In Young's
case, however, a conflict of ideals almost caused a premature end to his legal career.

II.

Overview of Young's Articling Duties
Almost immediately, the Fairbanks brothers entrusted Young with certain

responsible and even complex tasks. He enjoyed a great deal of freedom in terms of his
attendance at the office and was permitted part-time employment outside his legal studies.
The Fairbankses also seem to have taken care to ensure that Young's apprenticeship was
well-rounded and educational.
On August 1, 1820, after reaching an agreement with the Fairbankses, but before
his articles commenced, Young agreed to serve as editor of the Acadian Recorder, owned
by Anthony Holland,7 for twelve months.8 Young's duties, which required an average of
10 hours a week, included choosing news items from British and American newspapers,
selecting letters for publication, and preparing a weekly editorial. His annual salary was
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Anthony Henry Holland (1785-1830), who founded the Acadian Recorder in
1813, emulated William Cobbett's Political Register in England. Unlike his competitors,
Holland did not avoid political issues, which he approached from the perspective of a
moderate reformer. He also encouraged readers to provide their comments on public
affairs. In addition to his newspaper, Holland owned the region's first paper mill, a
lumbering business, a stationery store, and a snuff factory: Gertrude Tratt, "Holland,
Anthony Henry" VI Dictionary of Canadian Biography 321; Marjory Whitelaw, First
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8
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£100,9 a generous amount, especially for part-time work. At that time, a young lawyer
who made £100 through his law practice was doing well.10 The Fairbanks brothers
seemingly permitted Young free afternoons for his editorial work, which he continued
until 1824.u
The early days of Young's apprenticeship began in a leisurely fashion. Indeed,
surviving evidence suggests that throughout his connection with the Fairbankses,
Young's duties as an apprentice did not require an onerous time commitment on his part.
On August 4, 1820, he "[t]ook [his] seat in Mr. Fairbanks office & copied a Bond of
Indemnity."12 During the afternoon of the same day, he studied Greek grammar. Young
was given ample time to begin familiarizing himself with aspects of legal practice. On
August 7, 1820, Young recorded in his personal journal that he had been examining the
pleas in Coffin v. Gosbie, Muncey, & Grassie,u an experience he likened to reading in a

9

[William Young], "The Autobiography of Chief Justice Sir William Young, aet
21" (1992) 12:2 Nova Scotia Historical Review 125 at 131.
10

Philip V. Girard, Patriot Jurist: Beamish Murdoch of Halifax, 1800-1876
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new language: "the numberless contradictions & absurdities to appearance, puzzle me &
are as yet beyond my comprehension."14 Another way of gradually becoming familiar
with legal work and terms was through the drafting of lawyers' letters.15 Within a few
weeks of beginning his apprenticeship, likely as an exposure to the practical side of
practice, Young also accompanied Charles Fairbanks on a trip to Windsor, Nova Scotia.16
Young enjoyed plenty of time for readings about the law and other subjects. The
Fairbankses possessed a well-stocked library,17 the contents of which Young was free to
consult.
Although the Fairbanks law office maintained office hours of 10:00 a.m. to 3:00
p.m., Monday to Saturday,18 Young was able to come and go as he pleased. The
flexibility which Young enjoyed was manifested only weeks after he began his
apprenticeship, when he decided for the sake of family business to travel to Canada and
the United States.19 The Young family store had some £450 (sterling) in stock remaining,
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and William decided it was an opportune moment, with a vessel scheduled to depart soon
from Halifax to Quebec City, to try to sell the remaining items.20 Leaving Halifax on
August 24, 1820, Young returned on November 2nd of the same year, having visited
Quebec City, Montreal, Vermont, New Hampshire, and Boston, among other places, in
the meantime.21
Benefitting from family contacts, Young visited local business and legal elites
during his trip. Many of those people devoted considerable time and energy to
community affairs. They impressed Young, not only with their financial success, but also
with their devotion to economic and social progress. While in Montreal, for instance,
Young dined with "Mr. Horatio Gates - one of the first merchants - where every thing
was in great stile."22 One evening, while travelling on the steamship, the New Swiftsure,
Young stayed up until 2 a.m. conversing with the boat's owner, John Molson, "a shrewd,
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active & wealthy man."23 Young also visited the Montreal water works, having met
Thomas Porteous, its president.24
Soon after his return to Halifax, Young was dispatched to Windsor for the purpose
of an important responsibility, arranging for the purchase of a farm valued at £3,000.25
Young first had to negotiate with the mortgagees for the purchase of assignments of their
mortgage interests. He also had to reach a satisfactory purchase price with the property

23

Journal, supra note 8, entry for 23 September 1820. The English-born John
Molson, Sr. (1763-1836) emigrated to Montreal at age 18. He soon acquired a brewery,
which under his direction became highly profitable. Molson used some of his profits to
pioneer the development of steamboat navigation on the St. Lawrence. A promoter of the
Lachine Canal, Molson became involved in the construction of a railway south of
Montreal. As part of his commercial interests, Molson supported the local economy,
encouraging agriculture, industry, and the timber trade. He served the community as a
militia officer, Assembly representative, Bank of Montreal president, supporter of the
General Hospital, and in later years, member of the Legislative Council. See Alfred
Dubuc, "Molson, John" VII Dictionary of Canadian Biography 616. Molson had formed
a partnership with his sons, including John, Jr., to run the family businesses. In the public
consciousness, though, the senior Molson was still identified as the steamship's owner.
See, for example, Karen Molson, The Molsons (Willowdale, Ont.: Firefly Books, 2001) at
113-114,127-128.
24

Journal, supra note 8, entries for 2 & 16 October 1820. Thomas Porteous
(1765-1830), a general merchant in Montreal, also found time for activities improving
local economic and social life. He was president of the city's first water works and of the
local agricultural society. He was also served as a director of the Bank of Montreal and
of the Lachine Canal Company, as well as a vice-president of the Montreal Savings Bank.
See Carman Miller, "Porteous, Thomas" VI Dictionary of Canadian Biography 602.
Ibid., entry for 17 November 1820.

92
owner, as well as to prepare and register a deed. What added to the complexity of the
situation was that another buyer had already come to terms with the owner. Young
therefore had to convince the owner to repudiate the original agreement.26
Pre-Confederation Nova Scotia was a cash-poor society. Indeed, a shortage of
specie prevailed throughout North America until the middle of the nineteenth century.27
Much of Nova Scotia's population was scattered throughout the province in small
settlements. Debt collection was an important, but time consuming, task for lawyers of
that period. Creditors did enjoy the powerful weapon of imprisonment for debt, but it had
to be exercised judiciously. It served little purpose to have a debtor committed to jail, if
this would foreclose any opportunity of that person being able to earn enough funds to
pay off the debt. In the hope of getting paid, creditors were therefore willing to be
flexible with debtors. This meant that lawyers were often entrusted to negotiate with
debtors, or if unable to do so in person, to delegate that role to county sheriffs.28 On May
28, 1821, for instance, Young left Halifax on a mission to collect and secure debts. He
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estimated that over the course of the following month, he travelled some 600 miles, 500
of those on horseback.29 On behalf of the Fairbankses, he later made other lengthy
journeys within Nova Scotia, to Cornwallis, Douglas, and Dorchester (Antigonish).30
A more specific example of the flexibility and initiative which clients expected
from their legal representatives was shown by interactions between Young and Enos
Collins, a merchant and creditor, in April 1822. Collins wrote to Young with instructions
about how to deal with two debtors.31 Collins asked Young to contact them, to determine
if they were willing to pay what they owed. If not, Young was instructed to obtain joint
security from them by bond and mortgage on their real estate, providing its value was
sufficient. Young had to verify title to the real property, as well as to obtain a reliable
local estimate of value from "two or more respectable persons there."32 Collins cautioned
Young, however, to take no additional legal steps without Collins's consent, as "persons
of property" were involved.JJ
Although Young did considerable work outside the office, much of his articling
time likely still involved document copying or preparation. In addition to letter writing,
he copied or drafted documents such as deeds for the transfer of land, mortgages and
bonds, assignments of mortgages, wills, writs, and powers of attorney. He prepared or
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made copies of releases of dower, arbitration agreements, bottomry bonds, ship master's
protests, affidavits and declarations, subpoenas, and execution documents. He worked on
Chancery decrees, abstracted decisions from published English case reports, and drafted
petitions to the House of Assembly.34
In addition to paid legal work, Young the legal apprentice was asked to do tasks
on a complimentary basis, as professional favours for lawyers located outside Halifax.
With the difficulty of travel, it could be prohibitively expensive for non-Halifax lawyers
to venture to the capital to accomplish small, but necessary, tasks. For example, James S.
Morse, an Amherst lawyer, by letter asked Young to search the Halifax NSSC files for the
years 1776 to 1780, to find a number of judgments and original orders of execution.35
Having located the executions, Young was then to make copies, which the Prothonotary
would certify. Morse had some doubts about whether a certificate from the Prothonotary
would make the copies admissible in court. As a result, Morse had an additional request.
If Young knew of anyone travelling to the sitting of the NSSC at Amherst (Morse
suggested "Bond the Butcher" as a candidate) then Young was to have that person
compare the execution copies with the originals, to be in a position to testify as to the
documents' contents at a trial the next June. Morse offered to pay any expenses involved
and to return the favour in the future.
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III.

Reading and Acquiring Legal Texts
With the cooperation of the Fairbanks brothers, Young did not overlook the

theoretical aspects of his legal education. With no law school in the province,36 a legal
apprentice had to pursue legal readings on his own, or if fortunate, under the tutelage of
his principal. Prior to beginning his apprenticeship, Young first delved into William
Blackstone's Commentaries on the Laws of England on July 23, 1820.37 Written in a
simple style, the Commentaries are concise, yet comprehensive. They treat the common
law as a structured and logically consistent system. After little more than a week, Young
recorded that he was "wonderfully pleased" with Blackstone.38 During his first year of
apprenticeship, Young paid particular attention to the Commentaries, even reading
Blackstone while walking into town from home. During Young's travels in the fall of
1820, Blackstone was his "constant resource."39 After only eight months of legal articles,
he had read some sections of the Commentaries three times.40
Young shared his affinity for the Commentaries with other contemporary legal
apprentices, not only elsewhere in British North America, but also throughout the
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northeastern United States. In Upper Canada, during his early nineteenth-century
articling period, John Beverley Robinson, a future chief justice, read Blackstone, but with
some reluctance. "Master Blackstone steps in now and then with his doctrine of
entails,"41 Robinson conceded. In an 1831 letter to a new legal apprentice, American
lawyer Philip Dodderidge suggested re the Commentaries: "This book should be read
with more ease than any one in any language except the bible and by every one who
would wish to excel. Not a sentence should be left unstudied."42 Reliance on the
Commentaries was so prevalent among American law students that awareness of the text
extended to the non-legal public. To be seen with a copy of Blackstone was a sign of
one's commitment to becoming a lawyer.43
Young's legal readings, however, encompassed much more than Blackstone.
Taking advantage of the work habits he had developed as a private scholar, university
student, and merchant, Young systematically pursued a course of legal reading. He
recorded his progress, not only in terms of particular titles, but also, in some instances,
the number of pages. We therefore know many aspects of Young's approach to readings
in the law.
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In his first year of legal apprenticeship, his readings in the law showed
considerable breadth. They included Montesquieu's The Spirit of Laws, which took a
philosophical approach, and the first two parts of Coke's Institutes, which attempted to
systematize the English common law.44 He examined materials devoted to such basics of
legal practice as evidence, real property, court procedure, and wills.45 He even found time
for an occasional legal biography.46 In addition to legal treatises, Young read published
case reports and legislation.47
By 1823, after some three years of articling, Young focused on more specialized
texts. During the period from early August to December 1823 he read "carefully" all of
Abbott's Treatise on Shipping and Disney's Essay on the Law of Elections. He completed
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almost all of Butters' Nisi Prius and Philipps' Treatise on Evidence. He also examined
sections of Park on Insurance and continued to refer to Blackstone's Commentaries.48
Young's approach to reading holds him in good stead in comparison to
apprenticeship reading programs elsewhere in the early nineteenth-century Maritimes.
D.G. Bell has provided us with details about the reading programs which Loyalist lawyers
in New Brunswick devised for their articled clerks.49 Coming from a well-developed
legal profession in New York and Massachusetts, Loyalist lawyers brought with them
high standards of legal education. They expected their apprentices to read widely in the
law, but also in accordance with agreed-upon stages of development. At the beginning of
articles, one read general or philosophical works on the law, such as texts on public
international law or natural law, in conjunction with history and literature. Once a
philosophical, historical, and literary foundation was set, one gradually moved on to more
specific and practical readings. The reading program of Robert Parker, for example, who
began his articles at Saint John in 1815, proceeded as follows:
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Year one was given over to English and French history, international law and a
preliminary perusal of Blackstone's Commentaries. In the second year the four
volumes of Blackstone were again gone through, with Hale's History of the
Common Law and an introduction to civil procedure. Only in the third year did
Parker's reading take on a very practical character, as he turned to austere works
on civil procedure and land law including the Everest of pre-Victorian legal study,
Lord Coke's Commentaries on Littleton's Tenures.50
Although Young's readings included the same or comparable material as did the
programs set up in New Brunswick, his approach seems far more fluid. Even before he
finished his first year of articles, he was exploring works which New Brunswick
apprentices only read during their third year. Young, for instance, in his first year of
articles was already reading what Bell has called "the Everest of pre-Victorian legal
study."51 Some of Young's selections were even seen as too advanced for third-year
apprentices in New Brunswick. Commenting on Parker's approach to legal reading after
his admission as an attorney, Bell remarked, "The financially barren early years of a
typical solo practice were for Robert Parker the occasion when he read systematically the
major law report series, as well as treatises on wills, executorship, sales, insurance and
the like, works probably too specialized to be read with profit by a teenager during
clerkship."52 Whether a product of maturity (Young was in his twenties), ambition,

50

Ibid, at 16.

51

Ibid, and for example, Journal, supra note 8, entry for 30 September 1821. In
the early nineteenth century, Daniel Webster, quoted in Richard S. Eckert, "The
Gentlemen of the Profession": The Emergence of Lawyers in Massachusetts, 1630-1810
(New York: Garland Publishing Inc., 1991) at 290, suggested that Coke was too difficult
a text for "[a] boy of twenty with no previous knowledge on such subjects...." Webster
asked, "Why disgust & discourage a boy, by telling him that he must break into his
profession, thro a wall as this?"
Bell, "Paths," supra note 3 at 16-17.

100
interest, encouragement from the Fairbankses, or even perhaps a lack of supervision from
them, Young did not shy away from specialized legal texts during his apprenticeship.
It is not known to what extent the Fairbanks brothers determined the content of
Young's early reading program. We do know, however, that they allowed Young to study
the law during office hours, and that they lent legal texts to him. This cooperation is
consistent with the high educational standards of Loyalist lawyers, and the Fairbankses
had exposure to Loyalist legal traditions. Although Charles Fairbanks was born in
Halifax, his father had come from New England to Nova Scotia in the mid-1780s.
Fairbanks articled with Simon Bradstreet Robie, from a Massachusetts Loyalist family.53
Robie in turn had studied law with another Loyalist, the Harvard-educated Jonathan
Sterns.54 If Loyalist attitudes to legal education did help to shape Young's legal readings
at the Fairbanks brothers' law office, in his case they were likely combined at home,
given his father's presence, with the influence of the Scottish Enlightenment, an
intellectual movement known for its affinity for natural law.55 In 1819, John Young's
personal library included nine legal titles, including Blackstone's Commentaries and a
Scottish Enlightenment legal text, Erskine's Principles of the Law of Scotland.56 During
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his articles, William continued to study subjects such as Latin under his father's
tutelage,57 so it would be natural for him also to seek the guidance of his scholarly father
in relation to the law.
Philip Girard has alerted us to the presence of a number of strains within the
heterogeneous legal culture of early nineteenth-century Nova Scotia. Girard pointed out
that in addition to the Loyalists, the province's legal culture included the influences of
settlers from Acadian, Planter, continental Protestant, and Irish backgrounds.58 Although
its extent and influence are beyond the scope of this thesis, the Scottish legal tradition,
especially how it reflected Enlightenment thought, should also be mentioned. A number
of Young's legal contemporaries were likely exposed to Scottish Enlightenment ideas.
For example, Jotham Blanchard and Alexander McDougall, both lawyers and reformminded MHAs,59 would have been familiar with Scottish Enlightenment thought through
the teachings of Thomas McCulloch at the Pictou Academy. A minister of the
Secessionist Presbyterian Church, McCulloch had graduated from the University of
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Glasgow in 1792.60 His 1818 request for books from a Scottish colleague manifested his
affinity for works by Scottish Enlightenment writers.61
In some instances, similar to Young's experience, there would have been a
confluence of Loyalist and Scottish Enlightenment intellectual traditions. Alexander
Primrose, the Scottish-born son of a Presbyterian minister, also served his legal articles
with the Fairbanks brothers.62 Justice James Stewart is another likely example. Of
Loyalist background, Stewart studied at Edinburgh University during the late 1700s.63
It is noteworthy, given Young's future conflict with the Fairbankses (described at
Part VII of this chapter), that the Loyalist and Scottish Enlightenment legal traditions
were not necessarily compatible. For instance, the former, at least in its New Brunswick
strain, was sympathetic towards the rights of slave owners, while the latter was opposed
to slavery.64
Young took an active approach to his legal readings. He wasn't content to read
and absorb legal information. Rather, he summarized and synthesized some of his
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readings into written form for later use. For instance, during his first year of
apprenticeship, taking as inspiration an agricultural dictionary created by his father, he
prepared a handwritten legal dictionary.65 Young arranged legal terms in alphabetical
order, defined them, and cited the authorities on which he relied.66 Another example of
Young's organization and diligence took the form of an index to the provincial statutes.67
Numbering 243 pages, the index comprises legal terms, arranged in alphabetical order
and defined through statutory excerpts, including legislative citations. In December
1820,68 Young also began compiling a book of legal precedents, a collection of forms
which could be modified as needed for use in commonplace legal transactions. Young
was not alone in the practice of transcribing portions of his readings for subsequent
consultation. John G. Marshall, who joined the Bar in 1808, recalled that for more than a
year prior to his admission, he prepared abstracts of English case reports contained in his
principal's library.69
Even at this early stage in his legal career, Young was known as a source for
obtaining law books on behalf of other members of the legal profession located outside
Halifax. On December 28, 1822, Thomas Tremlett, Chief Justice of Prince Edward
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Island, thanked Young for having forwarded a number of texts and asked Young to obtain
a copy of Ballantine on the Statute ofLimitations.70 More generally, Young's reputation
as an authority on books and related information was demonstrated by a June 1823
request from James P. Fairbanks.7' Planning to set up a private subscription library in
Liverpool, Nova Scotia, Fairbanks sought Young's advice. In particular, Fairbanks asked
Young to "point out such Rules as are usually adopted in the different Societies in the old
Country or within the province, with your sentiments as to those most useful."72
Young was fortunate in having access to books from the Fairbanks brothers' law
office library. He was also able to bring some texts home with him.73 When a desired
text was not available in Halifax, he took the initiative to acquire it from sources outside
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the province. One source was his Edinburgh uncle, William Renny, a Scottish solicitor.74
For book orders from the United States, Young also corresponded directly with Boston
merchants and relied on friends there.75
Young supplemented his legal readings with a variety of other works. Early in his
legal apprenticeship, he read texts in ancient Greek, lamenting, however, "my time since
1814 has been so devoted to business that I have never opened a greek book & had even
forgotten the letters."76 In July 1820, Young described himself as "anxious to retrieve at
least [his] former station...."77 Young read Latin texts, discussing his interpretations with
John Young, and had an affinity for Cicero, a preference Young shared with at least some
young American lawyers of the period.78 He could also read French.79 In addition to texts
in other languages, Young the legal apprentice included history and fiction (especially the
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works of Sir Walter Scott) and read regularly in the Bible, which he treated as more than
a religious text:
It often furnishes beautiful illustrations & the mind of every orator should be
imbued with its characteristic figurative expression. It is a happy medium
between the pomp of the Oriental prose & the simplicity of the European style such as every eminent public speaker must occasionally adopt & therefore one
cannot study too carefully this great original.80
Young's disciplined and wide-ranging approach to reading during his legal
apprenticeship would have qualified him as the archetypal law student reader envisaged
by Halifax lawyer Beamish Murdoch in his Epitome. Writing in 1832, Murdoch advised
Nova Scotian law students to acquire a thorough knowledge of the English language,
familiarity with its celebrated early writers, and an awareness of British history. If
possible, Murdoch suggested, a perfect understanding of Latin and French should be
acquired. Murdoch specifically recommended a number of writers, including Cicero and
Demosthenes from the classical period, and Curran and Erskine from more modern
times.81 Young was familiar with all of those writers, as well as a number of others
identified by Murdoch. For instance, Young had also consulted Hoffman's Legal Study,n
which Murdoch advised "should be read carefully by every student."83
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Young's reading program was also consistent with approaches to reading taken by
legal apprentices in the northeastern United States during the pre-Civil War period. In
May 1835, William Rawle, Jr., a vice provost at the Law Academy of Philadelphia,
addressed its students. In addition to readings about the law itself, Rawle counselled,
readings about history, literature, and scripture were essential to produce a well-rounded
lawyer:
...a deep and accurate knowledge of history, particularly of that of Great Britain,
some acquaintance with the useful and even the elegant arts and sciences,
familiarity with polite literature, and more than all, profound and frequent study of
that sacred volume, from which are drawn not only the purest precepts of morals,
and the divine duties of religion, but the richest and most abundant supplies of
thought and language, are necessary to enable him successfully to perform the
varied duties of his calling.84
In addition to reading about the law, Young observed it in practice, in the form of
attendance at NSSC sittings. Young recorded, for example, that he "regularly attended"
court sittings during the Michaelmas term in 1823.85 This enabled Young to learn aspects
of procedure, to become aware of case law cited in court, and to observe the styles of
advocates and judges. Young recorded short notes about decisions in the matters he had
observed. For instance, to define the term "certiorari," Young recorded notes, including
quotations, from the case of Skinner v. Turnbull, Hilary Term 1823.86
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IV.

Interpersonal Relations & Extra-legal Activities
Entries in Young's personal journal for the years 1820 to 1821 reveal a young

man who was ambitious and intent on self-improvement. He became restless with the
emphasis in his work on the preparation of commonplace legal documents and longed to
have more exposure to litigation pleadings. Moreover, he frequently expressed concerns
about what he perceived as obstacles to his personal development.
Young seems to have enjoyed good relations with both of his principals, though
he preferred the company of Samuel Fairbanks. The younger Fairbanks was closer in age
to Young, whom he treated more like a colleague than as an apprentice.87 By contrast,
Charles maintained some distance in his relations with Young. Given difficulties which
would ensue in 1823, it is ironic that Young described Charles in 1821 as being "never
confidential."88
During his legal apprenticeship, Young enjoyed spending time with his family,
though on occasion he complained that domestic activities cut unduly into his study time.
In his personal journal, the entry for November 26, 1820 expressed concern about a lack
of reading, which he largely attributed to "the pernicious practice of talking for hours
together with the family," a habit he "resolved to check."89 The senior Young kept
William busy, serving without pay as the family bookkeeper and performing unpaid work
relating to the Central Board of Agriculture. Once again showing their liberality, the
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Fairbanks brothers seemed to have permitted Young to absent himself from the office in
order to complete Agricultural Board work, which averaged somewhat more than 10
hours a week, on his father's behalf.90
Young allowed himself time for socializing with friends, though he could not
ignore a self-imposed pressure to study. His Halifax-area friends included the Piers
brothers,91 John Lawson, and Beamish Murdoch. He did enjoy dancing, though by his
own report, he was not overly fond of alcohol.92 Perhaps in part from his exposure to the
mercantile and legal elite of Quebec, Montreal, and Boston, who considered it their
obligation to be heavily involved in public interest projects, Young at an early age
participated in benevolent or community affairs. He was a member of the Sun Fire
Company, a volunteer firefighting company established in 1801.93 He also participated
in Agricultural Board events, as well as the work of the Poor Man's Benevolent Society,
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an organization for distributing poor relief on a ward-by-ward basis throughout Halifax.94
Young was acting secretary of the Society in 1825.95 His community involvement would
persist throughout his life.
Like other members of his family,96 Young was a supporter of the established
Presbyterian Church, though in his youth, he did not seem to particularly devoted to
matters of formal religion. In July 1820, he acknowledged, "I am shamefully ignorant of
the History of the Jews & am anxious to make the language of scripture more familiar to
me."97 He could also take an inquiring and even skeptical attitude towards religion.98
Nonetheless, helped in part by discussions with his father, as well as close attention to
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Paley's Evidences of Christianity," Young by age 21 appears to have developed a
steadfast belief in God.100

V.

The Literary Forum
In 1820, Young took a leading role in an effort, though short-lived, to establish a

Halifax debating society, known as the Literary Forum. The 14 charter members of the
Forum were primarily young men aspiring to legal careers.101 According to its draft
constitution, the Forum's general aims were "the improvement of its Members in General
Knowledge and in the Art of Speaking."102 They planned to accomplish those aims
through bimonthly debates, based on the subject of a written essay prepared by individual
members on a rotation basis and circulated to other members in advance of sessions.
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Projected debate questions comprised history, morals, metaphysics, "the comparative
merits of distinguished Men," and law. Discussion of religion or politics was
prohibited.103
Young's leadership in setting up the Forum was consistent with his Scottish
Enlightenment influences. "[T]he sociability, indeed the clubbability of the Scottish
literati,"104 manifested by the formation of discussion groups, including debating
societies, has been noted.105 The Scottish Enlightenment emphasized intellectual
toleration. In order for ideas to gain currency and knowledge to grow, it was accepted,
one had to be able to express one's thoughts in the public domain without fear of
punishment.
Halifax in 1820 was not, however, Edinburgh or Glasgow during the Scottish
Enlightenment. Planners of the Forum were sensitive to perceptions among the Halifax
elite and wished to avoid any suggestion that Forum meetings might somehow promote
ideas not consistent with established authority and mores. Earlier in 1820, William
Wilkie, who had impugned much of the local justice system by severely criticizing the
Halifax magistrates in print, suffered harsh punishment for his transgression. Halifax
elites reacted by resorting to the criminal law, in the form of seditious libel, not only to
silence Wilkie, but also to make an example of a critic they viewed as disloyal and
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subversive.106 In addition to prohibiting discussion of politics and religion, Forum
members required participants to be at least 18 years old,107 and meetings were meant to
break up by "a decent hour" of 10 or 11 p.m.108 More significantly, Forum planners
called for the participation of four "patrons," namely "gentlemen of literary taste &
sufficient respectability."109 Patrons had to approve in advance topics for debate, and they
could insist that anything "objectionable" be removed from the monthly report of
proceedings.110 In that fashion, it was hoped, "Patrons [could] exercise an efficient
control over the conduct of the Forum."11'
On the Forum's behalf, Young visited Justice Brenton Halliburton, in order to
explain the Forum's purpose and merits and to obtain the judge's approval.112 Young
followed up that effort with a letter, in which he emphasized the importance to lawyers of
developing competent public speaking skills.113 From having to express ideas aloud, he

106

Barry Cahill, "Sedition in Nova Scotia: R. v. Wilkie (1820) and the
Incontestable Illegality of Seditious Libel before R. v. Howe (1835)" (1994) 17 Dal. L.J.
458.
107

Constitution, supra note 102.

108

Outline, supra note 101.

109

Ibid.

110

Constitution, supra note 102.

1

'' Outline, supra note 101.

112
113

Journal, supra note 8, entry for 26 November 1820.

MG 20, vol. 222, #95, Draft, William Young to Justice Haliburton [sic],
November 20, 1820. The letter is unsigned, but is in Young's handwriting. Young's
journal, ibid., confirms that he wrote the letter.

114
suggested, a person "soon comes to recognize the necessity of logical & just thinking &
to marshall his ideas out of their first confusion into an orderly & efficient shape...."114
Another advantage accruing to Forum members would be the "attainment of correct
ideas."115 Young paid particular attention to foreclosing any concerns Halliburton may
have harboured about the Forum imperilling public order. Young assured him, "The idle
the dissolute & the childish shall find no place among [them]."116 Second, "Nothing shall
be admitted into [their] Debates which would offend a pious or a modest ear."117
Combining flattery with assurances about social control, Young made it clear that the
Forum hoped to rely for direction on members of the Halifax elite. Forum members, he
suggested, were "most desirous to submit to a steady & efficient control...by those to
whom [they] naturally look up as [their] superiors in station & wisdom & whose
superintendance will save [them] from errors into which accident or passion might reduce
[them]."118 Haliburton favourably received Young's overture and promised to discuss it
with Justice James Stewart.119
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On Thursday, November 23, 1820, everything seemed in order, with Young
recording in his journal the result of another successful meeting with Halliburton: "He
met me on Thursday[,] told me that he had shown my letter to Judge Stewart, that they
approved of the Society under the control recommended by me; & they were willing to
undertake the office assigned to the Directors in the Plan."120 Some of the Halifax elite
remained concerned, however, about the Forum's potential for encouraging dissent
among impressionable young minds and thereby undermining authority. Those elites
created doubts in the minds of certain participants. The Forum's first meeting did not end
well. On December 17, 1820, John Foreman,121 in a note to Young, indicated that he
would no longer participate in the Forum's formation. Foreman explained that his father
was opposed to the Forum, and that four other charter members had reached a similar
decision. The Forum, Foreman suggested, required leadership by "persons of more
mature age and judgment."122 Around the same time, the Forum's prospects received
another blow, in the form of a note from J. Crawley to Young.123 Crawley reported,
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"Several very respectable inhabitants of Halifax appear adverse to the thing ,..."124 There
seemed to be an impression that the creation of the Forum would lead to discussion of
"improper ideas" relating to morals or religion.125 Crawley suggested the use of "extreme
caution and discretion in adopting any plan hostile to the sentiments of wiser men."126 He
claimed that he would continue to solicit support for the project among the elite. If,
however, he was unsuccessful, he warned that he would have to quit the Forum.127 Young
summarized the Forum's ensuing demise:
Ten of us met on Monday night & after a great deal of discussion, John
Foreman[,] Crawley & myself were appointed a Committee to prepare a
Constitution - but Crawley was either originally hostile to the scheme or
disapproved of it on reflection. He influenced some of the members. I was too
busy to pay it any attention & thought it of no use to struggle with it if disinclined
to their own improvement. Finally the Chief Justice expressed himself decidedly
unfavourable and there the matter stands.128
Fraternal organizations for aspiring lawyers were successfully established
elsewhere in British North America in the late eighteenth- and early nineteenth centuries.
Contrary to the experience in Halifax, these organizations enjoyed the support of local
elites. In 1786, four New Brunswick legal apprentices set up the "Forensick Society,"
which was modelled on New York City's Moot Society of the 1770s.129 This club was
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meant to help develop debating skills, improve legal knowledge, and encourage
professional goodwill. The founders were students of Ward Chipman, Sr., a
Massachusetts Loyalist lawyer who served as solicitor general and judge in New
Brunswick. In Upper Canada, the Juvenile Advocate Society, a debating and discussion
group, operated at York between 1821 and 1826.130 The leading members of the local Bar
were involved.131 They viewed the Society as representing an opportunity to inculcate
proper values among aspiring lawyers: "In sum, the juvenile advocates were told by their
mentors that providence ordains an orderly, hierarchical, supervised and benign social
structure in which one's standing is largely determined by literary, occupational status
and habits of life."132 A similar society was founded in Kingston, Upper Canada, in the
1820s.133 In comparison, given the opposition of local elites, who had recently been
alarmed by Wilkie's intemperate attacks on magisterial justice, Halifax in late 1820 was
not a fertile environment for a similar organization.
Young's involvement with the short-lived Literary Forum was another
manifestation of his desire for self-improvement. It revealed at an early age his capacity
for leadership and organization. It also signalled that the Young family, though not native
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to Nova Scotia and not of great wealth, did enjoy certain beneficial connections among
local elites. Preserving the Forum was not sufficiently important, however, to risk
alienating that elite support.

VI.

Thoughts of Study in England
In the early years of the nineteenth century, it was popular for aspiring British

North American lawyers of sufficient means to supplement their colonial legal
apprenticeships by spending time working or studying in England. This could give them
exposure to a greater variety of work, public speaking styles, and legal publications than
were available in the colonies. In addition to educational advantages, it enabled them to
develop contacts within the Colonial Office bureaucracy and to lobby for government
positions at home.134 Ward Chipman, Sr., who became a New Brunswick judge in 1809,
suggested that attendance at a London Inn of Court would provide "the best chance for an
eligible situation in life hereafter."'35 In mid-1823, though the reason is not clear, Young
contemplated a move to England, specifically "12 or 15 Months in London," and on this
plan, consulted William Waller, a Prince Edward Island lawyer who had experience in the
English metropolis.136 Waller advised Young on how to advance most profitably his
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professional prospects while in London. Waller suggested that Young's time would best
be spent in a special pleader's office. An expert in the highly technical and inflexible
language of common law pleadings, a special pleader attempted, in describing a party's
case in writing, to fit the facts to legal principles. The goal was to leave as little as
possible for determination at trial.137 One tended to consult a special pleader to draft an
atypical claim or defence.138 Sixteen hours a day, over the course of a year, Waller
suggested, would provide a better education than five years at an attorney's office. At a
special pleader's office, Young "would learn the Method of moulding the Mind to
receive current definitions of Legal inferences and concise expressions...."139 At the same
time, Young could collect copies of precedent forms. In addition to legal education,
Waller advised Young on budgeting for food, lodgings, and miscellaneous expenses. He
counselled Young to "above all things be aware of the Vortex of Pleasure...."140 Young
does not seem to have taken his plan any further. One reason may have been that shortly
after his exchange with Waller, Young's legal career was endangered.
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VII.

A Threat to Young's Legal Career
Young's apprenticeship with the Fairbanks ended in an unpleasant fashion. Ill

feelings surrounding the 1823 House of Assembly election provided the cause. Although
both sides in the dispute agreed on the incidents which led to the rupture between
principals and apprentice, they differed greatly in their perceptions of these events and
their implications.
In August 1823, Charles R. Fairbanks, who was deciding whether to run as a
Halifax Township candidate for election to the House of Assembly, mentioned his
possible candidacy to Young.141 Fairbanks also identified three potential opponents,
Henry H. Cogswell, Richard Tremain, and Thomas Boggs.142 Of that group, Fairbanks
was especially interested in learning whether Cogswell would run. It seemed that
Fairbanks was disinclined to run in a contested election and especially feared Cogswell's
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candidacy. No mention was made of John Young possibly entering the election, though
there had been some public speculation about this.143 The senior Young had not declared
himself a candidate by that time.
William Young passed on to his father not only Fairbanks's decision to run, but
also the latter's request re Cogswell's intentions. However, both junior and senior
Youngs maintained that when Fairbanks shared his plans with his legal apprentice, John
Young had not yet decided to contest the election. William Young does not seem to have
approached the Fairbankses to discuss his perceived conflict. Rather, he appears to have
decided to absent himself temporarily from the law office and presented this decision as a
fait accompli. Young claimed that he chose to absent himself from the firm as of August
7, 1823, the day his father began to canvass. William's decision displeased his principals.
According to Charles Fairbanks, Young had departed the office "regardless of the
inconvenience such a step might occasion to his employers."144 Young saw the matter
differently. He considered himself to have no choice but to support his father, especially
given John Young's lack of blood relatives in Nova Scotia.145 Young also believed that
he had successfully avoided situations in which Fairbanks's election strategy might have
inadvertently been conveyed to his legal apprentice.
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Young thought that his absence from the Fairbanks brothers' law office would be
temporary, lasting only for the duration of the election. In an August 22, 1823 letter to
Charles Fairbanks, Young suggested that post-election, "I shall exert myself for your
interest with the same activity and zeal which you have been pleased on former occasions
to commend."146 Disquieting reports that Charles Fairbanks was making negative public
remarks about Young's integrity signalled, however, that Young's principals took a
different view of their apprentice's absence. In particular, it was alleged that Young had
used information gleaned from conversations with them in order to further his father's
electoral chances.147
Following Fairbanks's winning of a House of Assembly seat,148 Young sought in
writing to ascertain the intentions of his principals, whose office he hoped to rejoin.
Young assured Fairbanks, "You confided to me no secrets, names or particulars touching
your election."149 Fairbanks chose to make Young wait "with some impatience"150 for a
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reply, and on September 15, 1823, finally made his plans known. Writing on behalf of
himself and his brother, Fairbanks indicated that "injustice to the Profession &
themselves," "Mr. Young's connection with their office has ceased."151 Fairbanks
explained, "The statements in the letter first addressed to Mr. Fairbanks are at utter
variance with his perfect recollection on the subject, and give him no explanation of the
conduct pursued towards him by a person who had ever been treated with un-bounded
confidence."152
A few days later, it began to appear that Charles Fairbanks had taken the offensive
against Young. On September 18, 1823, Young met with Samuel P. Fairbanks and
indicated his willingness to complete his legal apprenticeship at another office. Samuel's
reply, however, signalled to Young that for Charles the issue was not so simple: "some of
the Profession having remarked on my acting against his brother, they would act
cautiously & would refer the whole matter to the Judges & be governed by their
opinion."153 Before the judges could decide on the propriety of Young's conduct, there
was an additional development, in the form of a note from Alexander Primrose,154 another
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legal apprentice at the Fairbanks brothers' law office, to Young's friend Beamish
Murdoch. The note stated that Charles Fairbanks wished to receive Young's copy of his
indenture, duly cancelled. In return, Fairbanks would cancel his own copy. This demand
alarmed Young. He realized that further to the requirement of the governing provincial
statute,155 this would have meant the voiding of the indenture and therefore the loss,
without any credit, of the three years he had served with the Fairbankses.156 Young
wanted his indenture to be vacated or assigned. Indeed, section 4 of the governing Act
provided that where the parties ended a legal apprenticeship by mutual consent before the
term's expiry, the clerk would be entitled to serve another attorney for the remainder of
the prescribed time. Young requested a meeting with Charles Fairbanks, but Fairbanks
ignored the request to meet and through his intermediary Primrose, refused to accede to
either of Young's preferences in relation to the indenture. Fairbanks also declined to
provide Young with a certificate of service. Rather, he said, he and his brother "would be
regulated in their conduct by the sense of the Judges & Profession."157 Although
accepting that a decision on the matter would come from the judges, the Fairbankses also
seemed open to perspectives from the legal profession. In a September 19, 1823 letter to

Farmer's Almanack, for the Year of Our Lord 1823 (Halifax: For Sale at the Free Press
Office, [n.d.] at [5]; MG 2 vol. 728, #593, A. Primrose to J. Young/W.Young, 12 April
1824.
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MG 2, vol. 731, #70 (No. 10), undated note that immediately follows Charles
R. Fairbanks to William Young, [1 October 18231.

John Young, Samuel P. Fairbanks repeated Charles's "determination...to submit the
whole matter to the consideration of the Judges."158 Nonetheless, the Fairbankses were
prepared "to follow that course which shall meet the approbation of the Judges &
Profession."159 Contrary to prior indications, however, Charles Fairbanks then refused to
submit the matter for consideration by the judges.160
Young's legal career was in jeopardy before it had begun. Clearly the initiative in
the dispute had to be wrested from Charles Fairbanks, who was in no hurry to have the
judges decide on the matter. Although professing to people such as Richard Uniacke, Jr.
that he could take no action until the judges made their decision,161 Fairbanks appeared
active in promoting his cause within the legal community, in particular to convince
certain Young supporters that they best desist from further involvement. In explaining
why he could no longer be involved as an intermediary, Beamish Murdoch wrote, "my
further interference in the affair as a medium of communication would lead to very
disagreeable consequences...."162 Murdoch was of the view that he was "bound to act
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with a degree of circumspection and prudence more consonant with the dictates of the
mind than the feelings."163
Young's next step was to forward copies of relevant documents to Justices
Halliburton and Stewart. The senior Young also intervened on his son's behalf. On
October 8, 1823, John Young, in a letter to Judge Stewart, stated, "I fear Mr. Charles is
rearing up these pretenses to justify the rigor of his own conduct."164 The senior Young
also affirmed William's willingness to swear an affidavit attesting that he had not
revealed any of Charles Fairbanks's election secrets.
Having reviewed the documents provided and communicated with the disputing
parties, Justices Halliburton and Stewart found in Young's favour. Nonetheless, Charles
Fairbanks chose not to comply. Rather, he indicated that he needed time to consult with
his brother, who was in Liverpool, Nova Scotia.165 In the meantime, Halliburton
suggested that Young should apply for assistance to Chief Justice Samuel S. Blowers. In
a November 13, 1823 letter to John Young, Blowers declined to interfere, as Halliburton
and Stewart were still awaiting details from Samuel Fairbanks. Nonetheless, Blowers
made clear the nature of his sentiments: "Should [an opportunity to get involved] occur,
Mr. William Young may rely on my disposition to aid him in his professional pursuits."16
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The Youngs did not confine their lobbying to members of the judiciary. As
William Young reported to Samuel Fairbanks, support was also solicited from members
of the Bar:
I have also taken pains to ascertain the sentiments of the Bar, & either from
personal communication or report of my friends, believe them to be unanimous in
the opinion that my Indenture ought to be assigned or vacated. Some of the senior
members of the Bar, indeed all of them to whom I have applied, have expressed
themselves on the subject on language as strong as I could wish.167
As the fall of 1823 unfolded, Young became concerned about the lack of a
response from the Fairbanks brothers. Young received a hearing before the NSSC on
December 10, 1823. At that hearing, the Chief Justice ordered Charles Fairbanks to
appear before the court. When he attended, Fairbanks was ordered to provide Young with
the law office's copy of his indenture and to credit Young for all of his years of service.168
During the fall of 1823, Young was also occupied in attempting to secure a
replacement position. His efforts met with a setback when Alexander Stewart, an
Amherst lawyer, wrote to decline what seemed to be a proposition by Young to conduct
legal work in Stewart's name. Stewart pointed out the "obvious impropriety of
permitting any gentleman not an admitted attorney to use my name for his own
emolument."169 Moreover, Stewart indicated that such an arrangement would be unfair to
those who had completed their full legal apprenticeship. Stewart nonetheless ended his
letter on a positive note, advising Young to be patient and to devote his time to study.
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By the middle of December 1823, Young seems to have reached an agreement to
transfer his legal apprenticeship to Halifax lawyer David Shaw Clarke. An 1802 admittee
to the Bar,170 Clarke was a well-established member of the Halifax legal community. Like
Young's first principals, Clarke had connections to the province's Loyalists.171 As early as
1803, Clarke secured the position of Clerk of the Peace (secretary to the Court of
Sessions), which made him the senior judicial administrator of the Halifax district.172 By
virtue of that position, Clarke served as registrar for all Halifax town and district
magisterial courts.17j Clarke's salary as clerk of the Police Court has been described as
"exorbitant" by one modern scholar.174 Another sign of Clarke's influence was his
appointment as Herald to proclaim at Halifax the accession of King George IV on April 7,
1820.175
On December 15, 1823, Young sent an assignment of indenture to Charles
Fairbanks and requested that the document be executed and returned.176 Fairbanks did not
comply. On January 27, 1824, Young again applied to the NSSC for assistance, and once
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more, Fairbanks was summoned by the court to account for his inaction. 77 Fairbanks at
that time acquiesced to provide a certificate, which Young received, along with a payment
for money owing, on February 23, 1824. By mutual consent of the parties, Young's
indenture with the Fairbanks officially came to an end on February 17, 1824.178
Ironically, John Young had been instrumental in securing William's position with
the Fairbanks brothers, yet attachment to his father had almost derailed William's legal
career. However, through family solidarity, tenacity, and the effective use of information
and social contacts, the Youngs had overcome the serious, and even potentially fatal,
setback to William's aspirations. By not being forthright with Charles Fairbanks, Young
was partly the author of his own misfortune, though he did not seem to recognize this.
This was clear in Young's summary of the satisfactory end to the dispute with the
Fairbankses:
Thus by the firmness & integrity of the Hon. the Chief Justice & Judges & the
good offices of my friends, Mr. Chas Fairbanks, after practicing every expedient of
delay, has been foiled in his attempt & obliged to do me justice.179
Apart from its importance to Young's legal career, the Fairbanks-Young dispute is
noteworthy in a more general sense. A perceived lack of honesty is usually fatal to the
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reputation and therefore career of any lawyer. In early nineteenth-century Nova Scotia,
what accentuated the dispute between Young and the Fairbanks was a dominant ideal
within the legal culture, namely that of the gentleman-scholar.180 Young considered
himself a gentleman and confided to his personal journal that he would be treated no other
way.181 Loyalty to family was consistent with Young's self-perception as a gentleman. In
his view, he had "acted in the whole affair with the most scrupulous honour."182 At that
time, legal apprenticeship was meant not merely to convey legal knowledge and practices,
but to expose an articling clerk to a wider set of values.183 Professional loyalty and
personal integrity formed part of those values. From the Fairbanks brothers' perspective,
Young's behaviour was anathema because it did not accord with their conception of
gentlemanly conduct. As a non-gentleman could not join their ranks, it was imperative for
them to sever, quickly and completely, their connection with Young.184 The Fairbankses
considered themselves to be protecting not only their law practice, but also the Bar, which
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explains Charles's justification that they terminated Young's apprenticeship "injustice to
the Profession & themselves."185
The incident is also an example of the Nova Scotia Bar's limited degree of formal
organization at that time. In the event of a dispute with a principal, an articling clerk
risked receiving no credit for time served, a serious setback from which the clerk's
aspiration to join the Bar might never recover. Arrangements for resolving principal-legal
apprentice disputes were, however, almost completely ad hoc. In 1823, no formal Bar
association existed in the province. Two years later, the Nova Scotia Barristers' Society
was founded, but membership was voluntary. At that time, the Society had no statutory
recognition and limited disciplinary powers.186 Legislation provided minimal direction in
this context. It only covered the situations of a principal's death, his discontinuance of
practice, and cancellation of an indentureship through the parties' mutual consent.187
Instead of a being resolved through a formal process, with agreed-upon rules and
timelines, the matter became a contest among elites. Although Charles Fairbanks
ultimately complied with directives from the Bench, it took two compulsory court
appearances to achieve this. Without the connections enjoyed by the Young family, the
Fairbankses may have been content to leave William in limbo, between a former
apprenticeship refuted by its principals and a new one which lacked legal status.

Fairbanks to Young, supra note 144.
Girard, Patriot, supra note 10 at 148.
Supra note 155, ss. 3-4.
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VIII.

A Successful End to Articles
Not much is known about Young's apprenticeship with Clarke. We do know,

however, that Young completed work, including dealing with debtors and drafting
documents, similar to that which he had done while with the Fairbanks. In relation to
interacting with debtors, for example, in February 1824, John D. Furber asked Young to
take action to collect on a note against Richard Dunn. Specifically, Furber asked Young
"to take, such steps, to secure the Note, that I now enclose as you think best. - let the
Process be what it may."188 Another example of Young's duties occurred on March 13,
1824, when Clarke provided him with a memorandum to assist in the drafting of a
mortgage.189 Some clients seeking legal advice communicated directly with Young. By
letter dated May 8, 1825, M. Richardson asked Young whether a particular mortgage
entitled the mortgagee to pay the principal at any time before expiry of the term.190 As
occurred during his tenure with the Fairbanks, Young also allowed his apprenticeship with
Clarke to be interrupted by a John Young election campaign, a successful 1824 contest in
Sydney County.191
Young's reputation for being a source of legal materials for people outside Halifax
followed him to Clarke's law office. On August 27, 1824, John A. Barry of Shelburne
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thanked Young for having forwarded copies of legislation, and on November 15th of the
same year, A.P. Ross from Pictou asked for a copy of the index to provincial statutes
reportedly prepared by Young.192
Young's diligence and private study ultimately culminated in a successful oral
examination before Justices Halliburton and Stewart, as well as two lawyers, Alexander
Stewart and Nathaniel W. White. Young's certificate of examination, dated October 13,
1825, attested that he had "discovered a very intimate acquaintance with the principles of
the Profession, which he must have acquired by a steady and continued course of
study...."193 As a consequence, Young became an attorney of the NSSC. This allowed
Young to practice as an attorney in the Court of Sessions and in the Inferior Court of
Common Pleas, and as a proctor in the Vice-Admiralty Court and in the Probate Court.194
Attorney status was also a prerequisite to becoming a solicitor of the Chancery Court.
Indeed, on December 7, 1825, the Novascotian announced to its readers that Young had
been admitted the previous day as a Chancery Court solicitor.195 Young was still,
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however, a junior member of the legal profession. He had to wait another year before
becoming an NSSC barrister, or an advocate in Chancery or Vice-Admiralty.196 During
that time, he was expected to attend sittings of the NSSC at Halifax for at least three terms.
In December 1825, Young set up his law office in Halifax. He used his own funds,
namely £55, to pay for his admission to the Bar and for office furnishings.197 It was time
to begin his legal career.

IX.

Conclusion
In 1820, Thomas McCulloch sarcastically dismissed the province's system of legal

education: "A month's Latin now prepares a boy to sweep an office and at the end of his
apprenticeship he becomes qualified to turn off [sic] two more as good as himself every
five years."198 Young's legal apprenticeship wasn't without drudgery. Contrary to
McCulloch's depiction, however, Young's apprenticeship, even from its early days,
comprised a variety of tasks, including many of an important, complicated, and sensitive
nature. In addition to his office duties, Young had time-consuming commitments outside
the law. For example, his ill-fated attempt to organize the Literary Forum, another form of
self-improvement, presaged the leading role he would play as a lawyer in Nova Scotia.
Despite Young's other activities, he found time for considerable reading in the law, which
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he approached in a serious and organized fashion. Young's legal education therefore
combined the practical with the theoretical. His reading selections were consistent with
advanced programs, both suggested and actual, elsewhere in northeastern North America
at that time. More specifically, in British North America, reading programs for legal
apprenticeships were associated with lawyers of a Loyalist background. In Young's case,
Loyalist influences at the office likely combined with a Scottish Enlightenment perspective
at home.
Family proved both boon and bane during Young's apprenticeship. Family ties
secured his clerkship, and John Young likely took an active interest in his son's legal
education. On the other hand, the senior Young's demands, in the form of Agricultural
Society work, a lengthy business trip outside the province, and two election campaigns,
distracted William from his articling duties. More importantly, family loyalty, when
combined with a lack of forthrightness on William's part, endangered his legal career at a
very early stage. Young chose duty to family over a sense of obligation to his employers.
From the perspective of the Fairbanks brothers, Young was untrustworthy and therefore
lacked a quality essential to joining the Bar. Without established rules for dealing with a
dispute between an articling clerk and his principals, the Fairbankses, given their
prominent status, could have ignored the entreaties of someone who did not enjoy Young's
connections. Family and friends turned the tide, though, in garnering support for Young's
position and salvaging his considerable investment of time and effort.

CHAPTER IV; Practising Law
I.

Introduction
In December 1825, Young opened his law office in Halifax. Economically, it was

a promising time in the capital. Assisted greatly by the British government's decision to
undertake a large-scale public works program, Halifax by the mid-1820s had begun to
emerge from the difficult economic times which had followed the end of the Napoleonic
Wars.1 From 1828 to 1831, Halifax experienced boom conditions, with rising wages and
the construction of hundreds of new homes.2 Young shared a building and rent with his
brother George,3 publisher of the Novascotian, who had recently moved the newspaper's
office to 17 Lower Water Street, "nearly opposite the Bank."4 The law office was on the
building's lower level, with the brothers maintaining sleeping quarters in a garret.5
On December 10, 1825, William Young recorded the first item of business in his
day book. He received 15s., 2d. from James Grant for having examined a property deed
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Years (Halifax: Formac Publishing Co. Ltd., 1999) at 46, 50.
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Julian Gwyn, '"A Little Province like This': The Economy of Nova Scotia
Under Stress, 1812-1853" in D.H. Akenson, ed., Canadian Papers in Rural History, vol.
VI (Gananoque, Ont.: Langdale Press, 1988) 192 at 198. Other noteworthy economic
developments included work on the Shubenacadie Canal, linking Halifax to the Bay of
Fundy, the first Halifax bank (1825), the start of direct East Indies trade (1826), and
steamship service between Halifax and St. Lawrence River ports: Fingard et al., ibid, at
44-45.
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and completed title searches.6 During his first three months of practice, Young did not
lack work, either in quantity or variety. In that early period, his tasks included preparing
powers of attorney, petitions, a ship's protest, a bond and mortgage, lawyers' letters, and a
"defeasance." He reviewed documents, performed real property title searches, and
received funds for disbursement on behalf of clients. He also provided legal advice.7
Young's practice started well and remained profitable until his appointment to the
Bench in 1860. Practising law would help to make Young rich and well-known. This
chapter examines the nature of Young's law practice, including such aspects as the work
he performed, his clientele, work locations, payment details, office colleagues, and the
development of his personal law library. Young was a punctilious record-keeper, and
fortunately, a rich resource of materials relating to his legal work (day books, account
books, and ledger books) has survived, greatly assisting the ability to recreate aspects of
his practice.
Essential to Young's success in the practice of law, this chapters argues, was
variety, in terms of the services he provided, the courts in which he pleaded, the places he
visited, and his clientele. Talented partners and associates, as well as access to a
comprehensive and current private law library, heightened the quantity and quality of
Young's legal work.
Although his concerns were immediate, in terms of addressing his clients'
interests, Young's legal services had an importance outside himself and individual clients.
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His work, like that of other lawyers, contributed to the Nova Scotian economy, by
supporting the orderly distribution of wealth between generations, the promotion of
commerce, the facilitation of land transactions, and the creation of transportation
networks.

II.

Nature of his Work
Writing about early nineteenth-century Massachusetts lawyers, Gerard Gawalt

suggested that diversification was often the key to prosperity.8 Young seems to have
shared this approach, as he maintained a balanced practice. Much of his work was
solicitorial in nature, and many of his clients were business people, whose transactions
required the creation, amendment, interpretation, registration, or implementation of legal
documents. Documents therefore occupied a central position in Young's professional life.
Nonetheless, once Young qualified to appear in all the province's courts, litigation was
always a major part of his practice. A helpful way of understanding his legal work is to
divide it into the facilitative (assisting people to organize their affairs and realize their
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Gerard W. Gawalt, The Promise of Power: The Emergence of the Legal
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wishes, through the creation of rights and obligations)9 and the adversarial (representing
people in litigation).10

1)

Facilitative
A great deal of Young's facilitative work involved interests in land, which

represented much of the province's wealth. He drafted agreements for the purchase or sale
of land, bonds and mortgages, and leases. At the deeds registry, he verified chains of title
and registered instruments relating to land. If title to property had vested in an estate, he
might also have to verify or record information at the probate registry.
In a typical land transaction, in 1831 Young represented one Master Sergeant
McCardell in the purchase of a Halifax property, located on Brunswick Street. Among the
duties which he performed as a real property lawyer, Young investigated the title, drafted
an abstract, and prepared a bond and mortgage. He paid the insurance premium, as well as
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fees at the probate office and the office for the Registrar of Deeds. He received the
mortgage money and paid out the purchase funds, prior to recording the mortgage at the
deeds registry."
In his facilitative capacity, but especially where land transactions were involved,
Young often received payments on clients' behalf and in turn paid out amounts, which
could be quite large. On March 15, 1827, for example, he received a total of £250 for the
purchase of two lots owned by Jane E. Dalton. Two days later, having drafted mortgage
releases, he paid off the mortgagees.12 Another instance took place in May 1833, when he
received two cheques, for a total of £583, 6s., 8d., representing partial payment for a wharf
property.13
Outside of land transactions, Young was kept busy preparing and interpreting other
types of agreements. Except for the latter years of his practice during the 1850s, Young
did not seem to do much incorporation work. He was active, however, in creating,
amending, and if necessary, dissolving partnerships, which, along with sole
proprietorships, constituted the preferred form of business organization in Nova Scotia
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until the 1860s.14 On November 17, 1827, for instance, Young recorded the drafting of a
partnership agreement for Henry Mignowitz and Robert D. Clarke, for which Young
charged £4, 10s.15 Young also prepared assignments of debts, leases, and share
agreements. On July 30, 1828, Young recorded having prepared an assignment of a share
which Joseph Shaw possessed in a mining company. He received the purchase funds on
Shaw's behalf and deducted a 2.5% commission.16 Young drafted a wide range of other
contracts, including charter parties, agreements for the purchase or sale of ships, and ship's
mortgages.17
Some wills and estates work always formed part of Young's practice. He drafted
and interpreted wills and related documents, such as trust agreements. He also managed
the processing of estates through the probate system, which included registration and
proving of wills, notification of creditors, payment of estate debts, and distribution of any
remaining funds to beneficiaries. In one example, involving the estate of James Reily,
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from 1834 to 1836 Young held consultations with the executors, examined the will and
other documents, gave legal opinions, did research, and drafted documents, for which he
submitted a total account of £88, lid. 18
If an entire estate was not to be distributed immediately, as in the case of life
interests or infant beneficiaries, then Young as estate lawyer was responsible for investing
assets. He had to choose investments which were perceived as sufficiently safe, yet which
would bring an adequate return. In 1853, for instance, Young advised Mrs. Henry Taylor,
a Margaree Harbour widow, "An opportunity has occurred of investing on
unexceptionable landed security."19 On Taylor's £300 investment, part of her husband's
estate, Young promised to pay 5% interest, net of all charges. On his role generally,
Young explained, "I am to exert my best Judgment in selecting good securities with clear
titles...."20
As the nineteenth century unfolded, the economy developed, the province's middle
class expanded,21 and more people accumulated wealth which they wished to pass on to
subsequent generations in an organized fashion.22 In Young's case, this meant more
probate work, of a more complicated nature, and in relation to larger estates, all of which
resulted in higher fees. One such large estate, the product of nineteenth-century business
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success, was that of the very wealthy merchant, James Tobin.23 With his brother Michael,
Tobin had used a small family victualling firm, with government supply contracts for fish
and meat, as the starting point for accumulating riches through other business activities,
which included imports of wine, hardware, and West Indian products. At the time of his
death, Tobin, the richest Roman Catholic in the Maritimes, and one of Nova Scotia's
wealthiest men, left an estate valued at over £50,000.24
Young also did legal work for Michael Tobin. Young's professional links to the
Tobin family have may fostered a longstanding and significant relationship outside the
law. On August 10, 1830, Young married Anne Tobin, Michael's daughter.25 Their
marriage, which seems to have been an affectionate one, lasted until Anne's death on
January 12, 1883.26
Young's facilitative role included providing legal advice. Some clients sought
interpretation of Nova Scotian legislation, as occurred in 1828, when John Leander Starr &
Co., on behalf of its principal, the Aetna Company, required a written legal opinion on the
Fire Insurance Act?1 Given the preparation time involved, conveying legal advice in
writing tended to be more lucrative than meeting with a client to provide an opinion.
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Clients, however, did not always appreciate the added expense. In September 1835,
Young charged £11, 13s., 4d. for a memorandum on mortgagee rights in Prince Edward
Island.28 The client was not happy with the amount of time required for completion of the
work. Young explained, "The opinion I forwarded demanded a much more extensive
inquiry than I anticipated."29
Young and his brother George were early advocates of railway development in
Nova Scotia. In 1846, their retainer as colonial solicitors by English interests, the
Provisional Committee for the Halifax and Quebec Railway, was used by Lord Falkland,
the Lieutenant Governor, as an excuse to carry over conflict from the political arena and to
accuse the Youngs of improprieties/0 Schemes from the 1840s did not, however, lead to
a railway. The Halifax to Windsor and Halifax to Truro rail lines only opened in 1858.31
The railway in Nova Scotia developed very differently from its English
counterpart. In England, the state offered no financial subsidies, either direct or indirect.
English lines also did not develop in accordance with a national plan, administered by a
state agency.32 The result in England, according to R.W. Kostal, was a system "hopelessly
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entangled in legal conflicts," a situation he largely attributed to the actions of lawyers.33 A
major problem took the form of lawyers promoting "uncapitalized bubble railways."34 By
contrast, the Nova Scotian railway constructed in the 1850s was government-owned and
financed. A six-man board, the Railway Commissioners, supervised railway construction
and decided how to spend a budget set at £200,000 per year. Legislation provided
direction for board decisions.35
During the 1850s, when the first two branches of the Nova Scotian railway were
under construction, William Young served as ad hoc solicitor to the Railway
Commissioners. He therefore provided legal services to a state-appointed body, not a selfinterested, profit-conscious corporation. In addition to his legal knowledge, Young
brought to his railway work contacts at all levels of Nova Scotian society and an awareness
of provincial geography, acquired through court circuit and election-related travel. Young
seems to have acted in this role from 1854 to 1857, the years which coincided with his
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tenure as Attorney General.36 Railway solicitor work paid well. Young's law firm, which
at that time comprised himself and partner Samuel Cunard West, charged £101, 16s., 8d.
for its services in 1855 and £106, 16s., 8d. for its 1856 work.37
In part, Young served as advisor, generally of a legal nature, to the railway project.
In 1855, for example, Provincial Secretary Lewis M. Wilkins, acting on behalf of the
Lieutenant Governor, requested Young's legal opinion on the respective powers and duties
of the Executive and of the Railway Commissioners.38 In his reply, before getting to the
specifics, Young began with a caveat, that the powers "are so intermingled and dependent
on each other that it is difficult if not impossible to distinguish their exact limits."39 When
required, Young's advice extended beyond the law. On one occasion in 1855, for instance,
he advised Joseph Howe, chairman of the Railway Commissioners, on the sale of railway
debentures through Barings in England.40
Keeping in mind project specifications and acting as needed in collaboration with
the chief railway engineer, Young drafted numerous contracts and bonds connected to
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construction of railway sections.41 He also helped to oversee the implementation of those
agreements. On occasion, from the perspective of the Railway Commissioners,
contractors needed some encouragement about the nature or timing of their obligations.
As railway solicitor, Young provided the requisite notice. In 1854, for example, Howe
advised Young, "Notice to be given to Black & Co. to-day, that no time may be lost."42
The establishment of lines and buildings for the railway meant the expropriation of
private property and the payment of compensation to landowners. Contemporaries
referred to expropriation as "dedication" to the public. Accordingly, in 1855, Howe
requested Young, in relation to a property which adjoined a railway station, "Will you, at
your leisure, (if you ever have any) have the dedication prepared, as there is a vacant house
on the premises which we can let as soon as we are formally in possession."43 Young's
duties in this regard included examining property deeds, estimating compensation
amounts, conducting negotiations, and drafting documentation. As a man of law, Young
respected private property rights, a concept which he had to emphasize on occasion for the
Commissioners. In 1855, Young found it necessary to assert, "Allow me to remind you

41

See for example MG 2, vol. 762, #9, draft agreement, June 1854.

42

MG 2, vol. 762, #22, Memorandum from Joseph Howe, 29 November [1854].

43

MG 2, vol. 762, #65, Joseph Howe to William Young, 31 December 1855. For
an example of a dedication of land, drafted in 1854 to accommodate the Sackville station,
see MG 2, vol. 762, #1 [draft].

148
that the lands on all the lines subsequent to those of Contract No 3 have not been dedicated
to the public and that some awkward questions may possibly arise."44
During the construction process, disagreements occurred between landowners and
railway crews about the nature of respective rights. If an issue could not be resolved by
the parties on site, Young might be asked for his legal opinion. In October 1855, for
instance, Abraham Feetham, a railway roadmaster, reported to J.R. Forman, chief
engineer, about a dispute with a landowner whose property adjoined a railway line. About
railway fencing, Feetham reported, "He Say that He Shall Brake It Down As fast As I Put
It Up...."45 The matter apparently ended up on Young's desk for advice, though his
response is not known.
Young had an important role in the drafting of legislation which supported railway
development. His contribution included work on legislation relating to railway financing,
compensation for land expropriations, and regulation of the railway. Consistent with
Young's concern for private property rights, the statute which governed assessments for
expropriations and other "railway damages" was much more detailed than its predecessor.
Juries, comprising 12 local men, were appointed to determine the amount of
compensation. Aggrieved parties could apply to the NSSC to have the proceedings
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overturned.

This system replaced a reliance on three appraisers, with no appeal.47 The

railway regulation statute concerned such aspects as interference with railway property and
personnel, the conduct of passengers, the payment of tolls, and the responsibility of
landowners whose property bordered the railway.48 The legislation reflected a concern that
an undertaking of such magnitude had to be protected. As part of his research prior to
drafting that statute, Young extracted relevant provisions from Imperial legislation (1840
to 1854) and the province's Revised Statutes.49 This was not, however, merely a cut and
paste job. Young modified the borrowed provisions and added new sections where
necessary, in order to suit the Nova Scotian context. He explained, "The clauses as to the
removal offences & the conduct of passengers for example are not to be found in the
English Acts."50
Young's instrumental role in helping to set up the railway, an enormously
significant industrial undertaking, has been ignored to date in the historical literature.
Indeed, lawyers' involvement, as lawyers, in the development of Canadian railways has
received little attention. Jamie Benidickson's study of the career of Aemilius Irving, one
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of Canada's first in-house counsel,51 is an exception. From the 1850s to 1870s, Irving
worked for Ontario's Great Western Railway. Unlike Young, Irving was a salaried railway
employee, who provided advice and other services in relation to a fully operational and
privately-owned line. Much of Irving's work was "remedial or defensive," requiring his
appearance before the courts.52 Young's work related mostly to the planning and
construction of a railway. He appears to have had little, if any, involvement in railway
litigation. Young did not have to contend, for example, with the many claims made
against the Great Western Railway by injured passengers.53 Nonetheless, he and Irving
had many duties in common, in terms of interpreting legislation, drafting regulations,
dealing with landowner compensation claims, negotiating easements, and arranging for
land acquisitions.54 Young and Irving thereby shared responsibility for helping to develop
the largest industrial schemes of the time in their respective provinces.
Young's facilitative role encompassed a range of other activities, not always
strictly related to the law. He wrote letters on clients' behalf, drafted powers of attorney,
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and created arbitration bonds.53 For clients seeking legislative action, Young prepared
petitions to government, and on occasion, appeared in person to discuss a petition's
contents.56 On a commission basis, Young negotiated the sale of bills of exchange for his
clients. On December 31, 1832, for example, he recorded receipt of a 1% commission on
a total of £1,278, 3s., Id. in bills which he negotiated and sold.57 As already discussed,
Young invested money on behalf of clients. He also loaned money to clients, sometimes
without charging interest where short loan periods were involved.58
Taking security, in exchange for lending money or to help ensure payment for legal
services, was both a sound business strategy and a comfortable source of wealth. In 1827,
for instance, Young held mortgages from clients John Aldon and G. & O. Schwartz for
£51, 10s. and £77, 5s., respectively.59 Knowledge that their indebtedness to Young was
secured by a mortgage encouraged clients to pay what they owed him. If they were unable
to pay their debts, Young could have the mortgaged property seized and sold through a
court-authorized process. Under Nova Scotia's mortgage law, Young as mortgagee was
not prevented from buying the mortgaged property at the sale.60
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The foreclosure process was not without emotion and drama. Debtors being
deprived of their property did not always accept the legal process quietly. In 1854, Samuel
C. West, Young's law partner, reported on the potential hazards of taking possession of a
mortgaged property and selling it. According to West, the judgment debtor "makes a
practice of going to the building daily and is prepared for fight [-] he says he will shoot
down the first person who attempts to obtain poss" & if possession is had, will then burn
down the premises."61 The debtor also threatened to tear "in pieces" one of Young's
colleagues who planned to bid on the property and to "annihilate" West.62

2)

Adversarial
The term "adversarial" connotes litigation, and Young maintained a busy court-

related practice. Typical tasks included preparing, registering, and serving writs with
which to commence legal actions, drafting briefs of argument and law for the court,
questioning witnesses, preparing ancillary documentation, and appearing in court. If
successful in obtaining a judgment favourable to his client, then Young might have to
embark on a new stage of litigation, the enforcement process, in other words, trying to
recover the amount awarded by the court. If judgment debtors did not cooperate, their
property could be seized and sold. More harshly, debtors themselves could be arrested and
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detained in debtors' prison. Prior to taking such action, Young might negotiate with a
debtor or provide instructions for doing so with the sheriff. If Young's client was a
judgment debtor, then roles would be reversed, with Young acting as intermediary
between his client and the judgment creditor, the creditor's lawyer, or the sheriff. A
judgment creditor might not wish to act too severely, as that might endanger a debtor's
prospects of providing full, or at least more complete, repayment. Negotiations could
include trying to secure the release of Young's client from jail.
A considerable portion of Young's adversarial practice involved debt collection.
He represented both creditors and debtors. Regardless of which side he represented, debt
collection work generally involved letter-writing, negotiating, meeting with interested
parties, and distributing funds. If representing a creditor, Young often commenced a legal
action, which, if successful, could lead to execution, the seizure and sale of a debtor's
property. If acting on behalf of a debtor, then on occasion, Young had to meet with the
client in debtors' prison.
The type of activity required of Young in representing a debtor is illustrated by his
efforts on behalf of William Knox in late 1827 and early 1828. On December 31, 1827,
Young noted that he had drafted circulars for Knox's debtors, attended meetings of
creditors, negotiated with them, convinced them to accept 10s. on the pound, drafted a
special assignment, and defended Knox in two law suits. Knox's troubles, however, were
not yet over. The January 10, 1828 day book entry referred to another suit against Knox,
the preparation of some 30 letters to Knox's debtors, the receipt of payments from them,
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the settlement of dividends with creditors, and the receipt of proceeds from the sale of
Knox's property.
As was the case in his facilitative capacity, Young's adversarial role often required
him to receive and distribute sums of money. If he represented a successful plaintiff, then
he collected the settlement amount or court-ordered award and forwarded it to the client,
after deducting the relevant fees. In addition to his own legal fees and expenses, Young on
his client's behalf paid fees owing to the sheriff or judge.63 If Young's client was
unsuccessful in a legal action, then Young sometimes acted as a conduit for payment of the
other side's award, settlement amount, or costs, as required.
Although known as a business person's lawyer, Young did not exclude criminal
law from his practice. Indeed, he maintained a criminal practice throughout his legal
career, which was common for commercial lawyers in nineteenth-century Canada.64 In the
early years of practice, Young conducted the occasional private prosecution, as he did of
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E. Brereton, for assault, in December 1829.65 From time to time, he also defended clients
against charges. When starting out in practice, his criminal appearances tended to be over
minor matters, such as defending William C. Hallett against an accusation of larceny in
1827.66 When more established, Young served as defence counsel in some high-profile
cases. In 1844, he was co-counsel for two crew members accused of piracy and murder on
board the Saladin,67 and in 1853, he successfully represented the alleged ringleaders of a
riot in a trial which had political overtones.68 He also conducted criminal prosecutions for
the Crown on an ad hoc basis.69
Young was involved in a small amount of family law litigation. In 1827, he
represented the male respondent in a "bastardy matter."70 His Day Book also records that
on June 3, 1828, for a fee of £1, 3s., 4d., he provided John Aldon with advice about a
separation from Aldon's wife. For providing fellow lawyer James Fogo with "an opinion
on Bastard case & copy" in 1838, Young charged £2, 6s., 8d.71 In 1849, he acted as co-
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advocate, along with his brother George, for Hector McLean, promovent (divorce
applicant). McLean alleged that when he had journeyed to the United States in search of
work, his wife began a relationship with, and ultimately married, a farmhand.72
Young's courtroom experience encompassed defamation actions. In British North
America, defamation litigation occupied a more prominent place in the nineteenth century
than it would subsequently. Newspapers, often small, local, and intent on expanding their
readerships, tended to be rather free in terms of what they printed.73 More particularly,
libel actions as a response to newspaper commentary often had a political connection.
Newspapers permitted readers, regardless of how far they lived from a legislature, to
participate in the political process. Readers were able to follow legislative debates and the
progress of statutes. They also had an opportunity to engage in discussion and debate,
potentially to influence the views of other citizens, by contributing letters to the editor.
Jeffrey McNairn has shown how newspapers, along with voluntary associations and a
dynamic political process, comprised a "public sphere," in which all citizens, but
especially members of a burgeoning middle class, could become involved.74 McNairn
attributed the development of the public sphere, which ultimately contributed to a
democratization of politics, to such factors as an improvement in living standards, a larger
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population, greater educational opportunities, improved internal communications, and a
general spirit of inquiry.75 Although McNairn's work related to Upper Canada in the first
half of the nineteenth century, similar factors prevailed in Nova Scotia.76 In both colonies,
an increasing number of literate people had an interest in following and indeed,
influencing, the course of legislative developments.
Supporters of political parties, or at least of positions on particular issues, realized
the potential for newspapers to influence the thinking of the reading public.77 Newspapers
were established to convey particular points of view.78 In both Upper Canada and Nova
Scotia, they therefore served as tools to further the interests of those who respectively
sought or opposed political reform. Often, however, partisanship crossed a line into
ridicule and invective.79 Regardless of whether personal attacks in print actually
constituted libel, a defamation suit (or the threat thereof) could be an effective means of
silencing one's political opponents if they were not in a position of being able to pay a
large damages award.80
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Working with his brother George, Young defended Richard Nugent, publisher of
the Novascotian, in several libel actions. Nugent made the mistake of publishing letters
which respectively attacked the reputations of two well-established lawyers, William Q.
Sawers and Silas Livingston Morse. Sawers was described in part as "a rapacious
attorney, doing a small business," while Morse found offence in the appellation
"Councellor Skunkfeet."81 Given Nugent's liberal leanings, the Conservative connections
of the plaintiffs' counsel, and the Youngs' reputation as Reformers, the trials had a
political flavour. Following two trials in 1843, Nugent was ordered to pay a total of £150
in damages. Imprisoned for a term of six months following his inability to do so, Nugent
chose to raise funds by disposing of his interest in the newspaper.82 William Annand,
Nugent's successor at the Novascotian, also had an affinity for the Reform cause and
similarly experienced courtroom difficulties over the newspaper's political content. With
William Young again serving as counsel, Annand had to pay £50 in damages.83 In both
the Nugent and Annand litigation, juries decided the results. As government-appointed
sheriffs and JPs controlled jury composition, these trials from the Reformers' perspective
exposed the Conservative administration's ability to influence litigation results through the
strategy of jury packing.84
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Outside the political sphere, Young served as co-counsel to Alexander James, his
former articling student, in a suit brought by Archibald Scott, a Presbyterian elder and
deacon at St. Matthew's.85 Scott was agent for the steamship Unicorn, which had been
chartered to bring Halifax passengers to and from Lunenburg and Chester on a day trip.
As agent, Scott enjoyed the exclusive privilege of supplying refreshments to the
passengers. The ship only returned to Halifax at 2 a.m. the following day. In a letter
which appeared in the Novascotian, James alleged that liquor, which Scott personally
served, was too freely available on the Unicorn. Widespread drunkenness allegedly
ensued, with passengers' lives reportedly endangered. Scott refused James's offer to settle
the matter out of court. At the end of the three-day trial, the jury awarded one penny in
damages, which led the Novascotian to chortle that Scott "had a character for Christian
conduct, consistency, forbearance and forgiveness, that had been damaged to value of
ONE PENNY, Nova Scotia currency!"86
Young represented clients at a variety of courts within the province: NSSC,
Chancery Court (which Young sometimes referred to as the "Rolls Court"), the Court of
Vice-Admiralty, the Court for the Trial of Piracies, the Probate Court, the Inferior Court of
Common Pleas, the General Sessions of the Peace, the Police Court (known to Young as
the "Police Office"), and the Commissioners' Court. Of those courts, NSSC, Chancery,
and Vice-Admiralty were the most important to Young's practice. Given his appearances
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at so many courts, especially early in his practice, Young embodied the wide-ranging
colonial lawyer described by Beamish Murdoch:
We find the Colonial Lawyer at one moment pleading before the Governor and
Council, and perhaps the next, defending a trivial assault at the Sessions, or
seeking to recover for his client a small debt of 6 or £8 in the Summary Court. One
day he is pleading at the Chancery Bar, the next probably at that of the Vice
Admiralty, or before the Commissioner of Escheats.87
Established in 1754, the.NSSC was the province's court of general civil and
criminal jurisdiction. Its jurisdiction encompassed that of the three superior common law
courts in England, namely King's Bench, Common Pleas, and Exchequer.88 At established
dates, for set time periods, and along determined routes, teams of two judges would hear
matters on circuit outside Halifax.89
Young became a busy NSSC practitioner early in his career. In 1827, among
lawyers who practised in the court at its Halifax sittings, Young filed the second highest
number of claims.90 His attendance at the NSSC often involved actions in debt. Outside
of debt collection work, Young commonly represented clients in litigation involving such
matters as breach of contract, tort, and aspects of insurance. In 1834, for example, he

87

Beamish Murdoch, Epitome of the Laws of Nova-Scotia, (Halifax: Printed by
Joseph Howe, 1832-1833), vol. 1 at 6.
88

Ibid., vol. 3 at 53, 57.

89

Ibid, at 55-56. For more details about the circuit, see below at Part IV.

90

Philip V. Girard, Patriot Jurist: Beamish Murdoch of Halifax, 1800-1876
(Ph.D. Thesis, Dalhousie University, 1998) [unpublished] at 162.

161
secured a verdict of £100 in a negligence action, for a female client whose arm had been
broken by a rock which the defendant had blasted.91
One indicator of Young's prominence as counsel before the NSSC is the number of
references which published case reports make to him during the years when he practised
law. The relevant volumes which mention counsel names for the most part contain cases
from the 1850s. In those volumes, Young is identified as counsel in close to 20% of the
some 275 reported decisions, almost all of which were rendered by the NSSC.92
The Chancery Court, a court of equity rather than of common law, had a wide
jurisdiction.93 It oversaw the administration of trusts and estates, as well as the property of
married women, minors, and the mentally incompetent. It dealt with the custody of
children, appointment of guardians, and committal applications involving people with
mental illness. Fraud, the dissolution of partnerships, specific performance, appeals from
the Probate Court, injunctions, and the foreclosure of mortgages also formed part of its
purview. Foreclosure actions constituted the major portion of Chancery work, with
injunction matters the second most important.94
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During his years in practice, Young was one of the leading Chancery
practitioners.95 Mortgage foreclosures seemed to occasion the majority of his Chancery
appearances, though from time to time, he appeared in relation to other matters. In 1834,
for example, in a suit involving a legal guardian, Young's duties included six days of
attending the examination of witnesses, for which he charged a fee of £7.96 Chancery was
abolished in 1855, with Young having acted as one of the court's more active opponents.97
The Court of Vice-Admiralty had jurisdiction over matters of a maritime nature,
such as ship collisions, ship's mortgages, bottomry bonds, salvage claims, mariner's wage
claims, and breaches of the Revenue and Navigation Laws.98 Salvage was an aspect of
admiralty business which proved particularly lucrative for Young. In 1840, for instance,
his remuneration in relation to a salvage claim involving the brig Ajax consisted of £51 for
untaxed costs and a 2.5% commission on the £701, 18s., lOd. awarded by the court.99
Other courts figured far less prominently in Young's practice. Rarely used, the
Court for the Trial of Piracies was a special court constituted by commission of the
Crown.100 It had jurisdiction over robbery and murder on the high seas, as well as mutiny
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cases and offences against laws for abolition of the slave trade. The commission was
directed to the Lieutenant Governor, the President and other members of the Legislative
Council, the Chief Justice and other judges of the NSSC, the Vice-Admiralty judge, the
Provincial Secretary, the Provincial Treasurer, the commanding and other officers of the
navy, or a person fulfilling any of the above-noted roles on a temporary basis. Any three
of the members could constitute the court, which followed common law procedure. In
1833, as co-counsel to William Bliss, Young successfully defended one Captain Haycock,
a mariner accused of murder on the high seas.101
The Inferior Court of Common Pleas, first set up in 1752 as the County Court, had
a jurisdiction of a civil nature, concurrent with that of the NSSC. Defendants had to reside
in the county or district in which a particular court held its sittings.102 In 1824, Common
Pleas was organized into three geographic divisions, each headed by a lawyer, known as
the "first justice." The ranks of the justices of the peace (JPs), who did not require legal
training, provided the assistant judges.103 Common Pleas was dismantled in 1841, with the
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NSSC assuming its functions.104 In September 1828, Young conducted a trial in Common
Pleas. Prior thereto, he prepared by meeting with witnesses, examining them, and writing
down their evidence in full.105
The General Sessions was a district or county level criminal court, presided over by
JPs.106 For the most part, Sessions heard matters involving less serious criminal
offences,107 though it also had a civil jurisdiction over small debt matters.108 Young's
small number of appearances in Sessions included both prosecution and defence work. In
December 1828, he charged £2 for having defended shoemaker Michael Kelly, a sum
which the client did not pay.109 A year later, Young recorded a fee of £1, 10s. for having
prosecuted one E. Brereton for assault.110
The Halifax Police Court or Office was created in 1815 to deal with a perceived
high level of crime in the city. It was staffed by JPs, including one, the Police Magistrate,
who was salaried. It combined judicial and executive roles, as in addition to providing
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judgments in criminal matters, it hired and controlled constables."1 In 1828, on behalf of
tailor Samuel Street, Young visited the Police Court and negotiated on behalf of Street's
apprentices. In 1833, Young was able to secure the release of one Captain Buchan.112
Set up in 1817, the Commissioners' Court heard smaller claims of a civil nature.
Its summary procedure and low costs made it a favourite for creditors seeking of debts
between £5 and £10. u3 In his Day Book, Young on February 17, 1829 recorded having
defended William Miller at the court, for the fee of £1, 3s., 4d.

III.

Clientele
Throughout Young's legal career, many of his most important clients were

merchants. Young had been a merchant for numerous years in Halifax and elsewhere, so
he understood commerce. Technicalities such as bookkeeping and the calculation of
customs duties were no mystery to him. G. Blaine Baker, after studying the records of five
nineteenth-century Montreal law firms, concluded that family connections constituted the
most important factor in client development.114 John Young's connections in the business
world, as well as William's own experience in commerce, undoubtedly helped to establish

111

Philip Girard, "The Rise and Fall of Urban Justice in Halifax, 1815-1886"
(1988) 8:2 Nova Scotia Historical Review 57 at 59.
112

Account Current Book (1828-1845), supra note 11 at 1 (re Street) and 132 (re

Buchan).
113
114

Girard, "Rise," supra note 111 at 60; Patriot Jurist, supra note 90 at 161.

G. Blaine Baker, "Ordering the Urban Canadian Law Office and its
Entrepreneurial Hinterland, 1825-1875" (1998) 48 U.T.L.J. 175 at 197.

166
a rapport among merchants. Membership as a young man in the Sun Fire Company, the
city's most exclusive firefighting company,"5 would have exposed Young to many of
Halifax's most successful merchants. In 1825, in his service as acting secretary of the
Poor Man's Friend Society, which provided poor relief in Halifax on a ward-by-ward
basis, he would also have interacted with Society notables, including James Tobin and
Samuel Cunard.116 It is noteworthy that of his 1821 debt-collecting trip, from Halifax to
Antigonish and back on behalf of his articling principals, William commented, "On the
way I., .saw all the leading people-most of whom I knew personally before."117 It also
likely did not hurt Young's practice when on August 10, 1830, he married Anne Tobin,
daughter of Michael Tobin, Sr., and niece of James Tobin, two of the wealthier merchants
in Halifax.
Merchants generated a variety of legal work. Their transactions were often
formalized in legal documents. They borrowed and lent money, the repayment of which
was protected through mortgages and other security instruments. If successful, merchants
found themselves in a position to invest their profits, often through the purchase of real
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property. If their business failed or their commercial relations soured, then merchants
could find themselves involved in litigation. All of these instances could mean work for
lawyers.
Early in Young's career, he enjoyed strong patronage from the Starr family, in
particular John Starr and his son, John Leander Starr.118 A successful blacksmith, the
senior Starr had used his profits to enter the import-export business. After the senior
Starr's death in 1827, John Leander expanded the family business to include the timber
trade, shipbuilding, and general commerce.119 Young's ledger book for the years 1825 to
1829 records a total of £331, 14s., 5d. in payments from the younger Starr during those
five years.120 During the same period, William M. Allan paid £344, 17s., 1 Id. to Young.121
Other important mercantile clients early in Young's career included James Croskill
(produce merchant), James Thomson, Joseph Wright, Stephen W. Deblois (auctioneer),
Henry Mignowitz (dry goods), and Robert D. Clarke (clothing and dry goods).122 Once
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Young became established, he attracted interest and work from the preeminent merchants,
men such as Enos Collins,123 James and Michael Tobin, and Samuel Cunard.124
One indication of Young's reputation as a commercial lawyer took place in 1843,
when Hugh Bell, a prominent businessman and Halifax city councillor, contacted him, to
report on a taxation dispute between a bank and City Council. Bell feared that the matter
would end up before the NSSC. Although Bell had no power on his own to retain Young,
he asserted, "on your ability and judgment in such a case I would depend more than on any
other man of the bar or Bench."125
With his reputation established among the merchant class, Young was able to
secure important clients among banks and insurance companies. This represented fairly
regular and lucrative work from clients with the ability to pay their bills. The Starr family
was especially helpful in starting Young out in his insurance work. John L. Starr was a
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broker for the Protection Insurance Company, among others, and retained Young to deal
with litigious claims.126 Young represented the Halifax Banking Company, which, for
example, paid him a fee of £50 in October 1833 for his litigation work in a dispute with
William Lawson, a founder of the rival Bank of Nova Scotia.127 Young also served as
solicitor for the Bank of North America.128 He represented a number of insurance
companies, including the Alliance British and Foreign Life and Fire Assurance Company,
the Halifax Marine Insurance Association, the Clyde Insurance Company, the Warren
Insurance Company, and the Old Insurance Company.129
In addition to merchants, large and small, and financial interests, Young's clientele
included strong representation from tradespeople or the artisanal class. Baker, carpenter,
mason, butcher, tailor, cabinetmaker, and shoemaker are among the numerous trades
identified in Young's account books.130 Early in his career, Young also represented a
126
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number of mariners in wage claims. In 1828, for example, Young successfully secured £9,
lis., 4d. for David Corbett against a Captain Newcomb. Young's fee was £1, 10s., which
Newcomb paid. bl Young reciprocated the patronage of some clients by buying goods
from certain merchants or by hiring certain tradespersons to do work at his office or home.
For instance, Young was also a customer of his client, the tailor William Patterson.132
Representing successful tradespeople could be lucrative. Tailor Samuel Street paid Young
£315, 16s., 9.5d. in fees during the years 1825 to 1829.133
Young's work with mechanics' institutes helped to maintain his profile among the
middle and working classes of Halifax and Dartmouth. From the end of the Napoleonic
Wars in 1815 to the early 1830s, though progress was not continuous, Nova Scotia
experienced economic growth, a rise in population, and improvements in communications.
A number of new schools and libraries appeared in the province. All of these
developments helped to create and maintain a demand for adult education.134 Mechanics'
institutes arose to meet the perceived need for vocational instruction and for arts and
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sciences education outside a university setting. Inspired by the example of Glasgow,
Scotland, eight years before, Nova Scotia's first mechanics' institute was organized in
Halifax on December 27, 1831.135
Espousing the benefits of education, a lesson he learned from his father, Young as
a practising lawyer supported the creation and maintenance of mechanics' institutes in
Halifax and Dartmouth. He served as treasurer of the Halifax institute136 and made public
presentations to institute members. For example, at the formal opening of a new
mechanics' institute hall in Dartmouth on December 7, 1846, Young gave the inaugural
lecture.137 Lawyers in other parts of North America also took an active interest in
mechanics' institutes during the second quarter of the nineteenth century. In New
Brunswick, William Johnstone Ritchie, a future Supreme Court of Canada justice, served
as president of the Saint John Mechanics' Institute during his days in legal practice.138
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Mid-nineteenth-century American lawyers were also active participants in that country's
mechanics' institutes, though their involvement often appeared meant to justify the
usefulness of their profession.139
As an agent or consultant on a fee basis, Young provided services for other
lawyers, primarily those in practice outside Halifax. He wrote legal opinions and appeared
in court when necessary on behalf of some legal colleagues. One example is from
December 21, 1856, when Young noted in his ledger book the receipt of £5 from
Alexander James, as a fee for arguing a case.140 In 1857, Daniel Macdonald, an
Antigonish lawyer, consulted Young by letter in a replevin suit concerning disputed ship
anchors and cables.141 Macdonald summarized the facts, provided Young with a copy of
the pleadings, and asked his advice about the possible outcome of the case. Macdonald
enclosed £2, 10s., promising more money if requested. Also included was a cover note,
asking Young to open the letter only if not "employed or consulted on the part of the
plaintiffs."142 When unable or unwilling to complete certain legal work, generally outside
Halifax, Young retained other lawyers to do the work for him. In 1829 and 1830, for
example, he used Harry King of Windsor to recover funds owing.143
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Although a proud Nova Scotian, Young exulted in his Scottish heritage and
maintained strong links to Scotland. He read books by Scottish authors, practised
Highland dancing, corresponded with Scots, and travelled on occasion to the country of his
birth.144 In Nova Scotia, Young took a leading role in organizations and events related to
Scottish culture. He served as president of the charitable North British Society145 and of
the Highland Society, which promoted education.146 These efforts, though stemming from
a genuine attachment to his native land, likely paid dividends, in the form of opportunities
to meet potential clients. Indeed, many of Young's clients had Scottish surnames. That
group, along with people of English surnames, comprised the majority of his clientele.
Young also had a sizeable number of clients with Irish names, including some of
his most prominent clients, such as James Tobin. With the exception of the merchants,
work for clients with Irish names tended to be a more minor nature, involving smaller fees,
such as the £1 Patrick Riley paid Young in 1828.147 His clientele included a small number
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of German or Swiss names.148 The occasional Acadian name is also evident in Young's
accounts, such as Benjamin Terrio of Arichat.149
Young's clientele included a few people from the margins of Nova Scotian society.
His small number of Jewish clients included Jacob Kohen, a merchant from Halifax.150 He
had female clients, mostly in connection with mortgages, the sale or purchase of land, or
leases. In November 1826, Young represented Sarah Slayter in the sale of her Halifax
house for £600 to Andrew Richardson and his wife, with the vendor taking back a £300
mortgage.151 We also know that Young represented at least one woman in divorce
proceedings. In 1842, he acted as proctor, with Beamish Murdoch serving as advocate, for
promo vent Eliza Parker, who related a sad story of beatings at the hands of her often drunk
husband.152
Young did a small amount of business, for the most part, real property-related
transactions, for prominent members of the black community. In 1833, on behalf of the
Reverend Richard Preston,153 Young drafted a lease, prepared a bond and mortgage,
148
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A former Virginia slave, Preston travelled to Nova Scotia in a successful
search for his mother. He remained in the province and became an apprentice preacher.
After training in England, he became minister of Halifax's African Chapel, the province's
first church for black Baptists, who had been shunned by many of their co-religionists.
From his Nova Scotian base, Preston campaigned for the abolition of American slavery.
In 1854, he founded the African Baptist Association, a provincial organization of black

investigated land title information, paid an insurance premium, registered a deed and
mortgage, and prepared a warrant of attorney.154 Young also did work for Prince William
Sport, a deacon of Halifax's black Baptist church,155 and Septimus Clarke, first clerk of the
African United Baptist Association.156
Young's willingness to serve black clients was consistent with aspects of his
Scottish heritage. The Scottish Enlightenment, founded in part on an affinity for natural
law, opposed slavery, and Presbyterian ministers, especially those from the Secessionist
Church, occupied the forefront of the abolitionist movement in Nova Scotia.157 On
January 11, 1830, Young's business connections to the black community did not, however,
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prevent him from drafting an assignment of "[a] Slave, Cigars & c"158 This occurred four
years prior to the abolition of slavery in the British Empire.159 He prepared the document
on behalf of his client, Captain John Johnson, who had been put into jail at the insistence
of his creditors.160 Young did not record any other details about the transaction. We
therefore do not know the slave's location, which may have been outside the province. If
Young had any qualms about the transaction, perhaps he felt justified by its legality under
either Nova Scotian law or the law of some other jurisdiction. As discussed in Chapter
VIII, which involves Young's reported decisions as an NSSC justice, on some occasions,
Young expressed disapproval of the law, but suggested that he had no other option than to
follow it.
Later on in his practising years, in both public and private settings, Young
supported the rights of blacks. During a January 1846 Assembly debate on the province's
jury system, Young upheld the practice of blacks serving as grand jurors. He "rejoiced to
see that in these Colonies we had arisen above the common prejudices by allowing men of
colour to remain upon the list," and "was perfectly satisfied there was not a man in the
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House who would oppose that privilege."161 In 1856, Daniel Lord, a New York lawyer,
asked his friend Young, "How are your views of slavery? as Scotch as ever? And do you
not want another discussion with that undisguised undisguising Virginian?"162
Throughout his career, Young did a substantial amount of legal work for family
members, including his uncle, James Thomson, a Jamaica-based merchant.163 Young's
father also had numerous mortgages and land interests to supervise. Although timeconsuming, this was not an especially lucrative part of Young's practice, as he tended not
to charge for much of this work. Into the 1830s, for example, Young maintained his
father's accounts for free.164
Most of Young's clients resided in the Halifax area, though he did work for many
people living elsewhere in the province. Circuit work, especially the Eastern Circuit, was
helpful for creating and maintaining a client base in Amherst (which had replaced River
Philip as a stopping point), Truro, Pictou, and Antigonish. Further afield, Young could
name clients in Lower Canada, New Brunswick, Newfoundland, Prince Edward Island,
Boston, Maine, New York, England, and Jamaica.165
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Young's political activities required him to travel outside Halifax. Journeys made
for election purposes, especially to Inverness County, which Young represented for more
than two decades, added to his client list. Spending the enormous sum of more than
£1,000 on his first election in 1832166 no doubt attracted the attention of county residents.
Some of his Inverness clients were political supporters who contacted Young when they
found themselves in need of legal services. His county clients included prominent
merchant William McKeen, High Sheriff George C. Laurence, and lawyer Hiram
Blanchard.167 Old country experiences likely helped to create bonds between Young and
some of his clients. For example, Helen Turnbull was the wife of one client, Sheriff
Laurence, and sister of another client, James A. Turnbull, lawyer and reform-minded
Assembly representative. The Turnbulls had a family connection of particular interest to
Young. In the Border district of the Scottish Lowlands, their family had owned a farm
later acquired and renamed Abbotsford by Sir Walter Scott, one of Young's favourite
authors.168
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In 1839, Young travelled to England. Although the trip gave him incidental
opportunities for legal business, its primary purpose was political. Young was part of a
two-man Assembly delegation selected to explain in London the position of Nova Scotia
Reformers.169 During his spare time, Young occasionally observed English courts in
session. He was not overawed. Rather, the experience seems to have convinced him that
in comparison, Nova Scotia's courts featured barristers and judges of high caliber. After
visiting the Court of Exchequer on July 9, 1839, Young remarked in his private journal
about the plaintiffs counsel, "His close was very fair, not better however than I have often
heard at our Bar."170 As for the judge, Sir Nicholas Tyndal, he "delivered a sleepy charge,
not remarkably clear, & by no means fluent."171 The next month, Young observed nisi
prim sittings at Liverpool. Of the matters he saw tried, he suggested, "They were
despatched in a most summary style & the speeches even of the leaders scarce above
mediocrity." He added, "Causes are infinitely better tried with us."172
Apart from banks and insurance companies, Young's accounts do not reveal an
undue dependence on organizational clients. He did a small volume of paid work for
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individual churches,173 certain school board trustees,174 and Dalhousie College.175 Many of
Young's contributions, however, to such organizations would have been complimentary,
as for example, in his capacity as chairman of the Dalhousie Board of Governors from
1848 to 1884.176 Similarly, Young did not appear to charge for his work assisting St.
Matthew's Church, of which he was a member.177
As an established lawyer, Young performed paid work for the Roman Catholic
Church.178 Personal and political links helped to generate that business. In an 1847 letter
to Lord Grey, Young stated, "To the Catholic Body I am recommended by a long and
intimate connexion, having married into an influential family of that persuasion and
represented a Catholic County in the Assembly."179 Young was also friendly with bishops

173

See for example, Ledger Book (1833-1849), supra note 23 at 388, concerning
a deed prepared for the "New Kirk in Dutchtown."
174

Day Book (1825-1834), supra note 3, entry for 31 December 1827, re
representing Dartmouth Schoolhouse Trustees.
175

Ledger Book (1844 to 1857), supra note 129 at 573.

176

D.C. Harvey, An Introduction to the History of Dalhousie University (Halifax:
McCurdy Printing Co., 1938) at 103. Young first joined the board in 1842.
177

Monthly Record, supra note 85.

178

See, for example, Ledger Book (1829-1834), supra note 129 at 105.

179

MG 1, vol. 3362, #12, William Young to Lord Grey, 2 September 1847. In
1841, working in conjunction with Joseph Howe, Young the legislator combined two
interests, good relations with Catholics and public education, when he succeeded in
having the Assembly pass an incorporation bill for St. Mary's College in Halifax: Beck,
Howe, vol. I, supra note 30 at 249.

181
Michael Anthony Fleming of St. John's and William Walsh of Halifax.180 Although a selfdescribed "Presbyterian by birth and education,"181 Young the advocate did not permit his
personal preferences to impede his representation of the Catholic Church. Nicholas H.
Meagher, a lawyer, judge, amateur historian, and strong Catholic, glowingly described
Young's jury address in support of client Archbishop Walsh:
[It] was said to have been a most eloquent and soul stirring description of the
greatness and the innumerable world-wide achievements of the Catholic Church
for the betterment of mankind in all ages since the advent of Christianity...."182
Young's good relations with the Catholic community were progressive for midnineteenth-century Nova Scotia. By contrast, in September 1847, a Mr. Watt, like Young
a member of St. Matthew's, addressed the congregation after having voted for a Catholic
in the most recent provincial election. Watt feared that he had given offence to his fellow
Presbyterians. He wished to publicly express his regret over his act, which he described as
unjustifiable.183
Around the mid-point of the nineteenth century, when incorporations became more
common in Nova Scotia, the amount of work done by Young for companies increased.
His ledger book includes a £100 fee from the Acadian Charcoal Iron Company in 1859, a
£10 fee from the Albert Free Stone Company (likely in 1860), £2, 10s. for work done on

180

Young to Grey, ibid; MG 1, vol. 3362, #12, William Walsh to William Young,
6 July 1847.
181

Young to Grey, ibid.

182

N.H. Meagher, "Sir William Young," MG 20, vol. 675, no. 1, Part 1 at 18.

183

MG 1, vol. 3362, #12, Copy of paper read by Mr. Watt before the congregation
of St. Matthew's Church, 10 September 1847.

182
behalf of the Glencove Starch Company in 1859 and 1860, as well as business and
registration fees charged to the Marine Railway Company in I860.184 However, by the
time Young stopped practising law in 1860, sole proprietorships and partnerships
remained the most common forms of business organization, with the majority of those
people interested in incorporation accomplishing it through the legislature.185
It is noteworthy that Young's work with corporations did not extend to
involvement as a director or manager. Young did not participate in the administration of
any of the seven commercial corporations which Belcher's Farmer's Almanack identified
in 1859.186 He also had no involvement as a director or manager of any of the banks or
insurance companies operating in the province.187
Similar to his work on the part of institutions, Young's practice did not depend on
governmental work, though in the 1850s, during the latter part of his practising career,
government assignments became more common and lucrative. In 1850, Young received
£50 for his participation as chairman of a three-man committee which consolidated the
province's statutes.188 Later on in the 1850s, his status as Attorney General made
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government work easier to procure. In 1855, for instance, the British government became
interested in buying iron ore from a mine at Londonderry, Nova Scotia, but required
details about the ore's quality, as well as about "the legal and mercantile state of the mines
themselves."189 Attorney General Young received the assignment. After visiting the mine
site, having title searches done, and completing an abstract of title, in January 1856 Young
prepared a confidential report, for which he was paid.190 Other governmental clients
included Halifax City Council, the Provincial Secretary's Office, the Ordnance
Department, the Commissariat Department, and the Board of Works.191
For his work on the Commissariat's behalf in the case of Hill v. Fraser, Young
received the huge fee of £414, 18s., 6d.192 The case involved an action for damages on a
contract for the building of a coffer dam and wharf at the Halifax Ordnance yard. The
stakes were high. Alleging deficient plans and misrepresentation, the builder sought
£20,000 in damages. The trial, which took 21 days, was thought to be the longest to date
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in British North America. On the final day, Young spoke for nine hours.193 The builder
was awarded £10,686 at trial, but on a hearing before the full court, further to a rule nisi,
was unsuccessful.194
Philip Girard's work on Beamish Murdoch, a Halifax lawyer and Young
contemporary, revealed that during the 1820s, the Halifax legal market could absorb few
new lawyers. Most of those beginning their legal careers had to look elsewhere to set up
offices. During the period 1821 to 1830, 60 men joined the Nova Scotia Bar. Of that
number, however, only nine remained in Halifax in 1830.195 In deciding where in the
province he would provide legal services, Young tried to maximize his opportunities. He
established his office in Halifax, where mercantile connections provided a good business
base. He was not, however, content to confine himself to the capital. He regularly
pursued opportunities outside Halifax, thereby seeking the best of both worlds.
On a regular basis, generally in both June and September, Young travelled the
NSSC circuit, for the most part, the eastern one. Circuit travel paid a number of dividends.
It enabled Young to collect instructions and payments from existing clients, as well as to
meet new clients. Young was successful in receiving the patronage of notables from
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outside Halifax, such as the prominent Pictou businessman William Mortimer.'96 Some of
Young's clients were other lawyers, unable or unwilling to conduct a trial. Given its
emphasis on court proceedings, the circuit enabled Young to maintain a prominent public
profile outside Halifax. Circuit travel could also be a source of information.197 While at
Truro on the Eastern Circuit in 1837, Young learned the extent of the mental difficulties
experienced by Jotham Blanchard, a Pictou lawyer, journalist, and reform-minded member
of the Assembly. In Young's words, Blanchard "has been brought home as imbecile &
sometimes as violent as ever."198 To assist the Blanchard family, Young agreed to help
maintain Blanchard's office.
There was also a social side to circuit work, as it enabled lawyers to fraternize with
each other and with judges. Gerard Gawalt, writing of the judicial circuit in eighteenthcentury Massachusetts, described "the ideal of a corporate brotherhood of gentlemen
linked by close personal knowledge...."199 Writing about his experience on the Western
Circuit in the early 1830s, lawyer Harry King for the most part enjoyed the
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"delightful...harmony that exists among the members of the profession on circuit."200
Lawyers and judges dined together on the Nova Scotian circuit, which enabled the
exchange of professional and personal details.201 In Young's case, however, surviving
correspondence and business records reveal little about social aspects of the circuit.
Perhaps Young preferred his own company at the end of a working day. We do know that
by the 1830s, with his practice well-established, he hired his own stage coach and
therefore did not have to share transportation with fellow circuit travellers.202
Young's first appearance on the Eastern Circuit seems to have occurred in May and
June, 1829.203 He continued with his circuit work until the 1850s, though his financial
records suggest limited circuit participation from 1842 to 1852. In June 1853, at a circuit
stop in Truro, Young suggested that the prospect of conducting at least four criminal
prosecutions and two or three civil trials in a week would keep him "tolerably busy."204 In
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1857, Young declined a request for his involvement in certain cases to be heard on circuit
at Wallace, explaining, "my disposition being rather to curtail than enlarge my
professional duties."205 Two years later, Young confirmed that he no longer went on
circuit.206
Circuit work proved lucrative for Young. For instance, in June 1829, following a
21-day trip to Truro, Pictou, and River Philip, Young recorded profits of some £48.207 On
other trips in 1834, 1840, and 1841, after the deduction of expenses, he respectively
brought home amounts of some £74, £58, and £177.208 Although profitable, circuit
attendance also involved lengthy absences from Halifax. In September 1829, for example,
Young was away for 24 days, an absence of typical duration.209 From time to time, Young
seems to have questioned the benefits of circuit work, given the inconvenience involved.
A hint of possible dissatisfaction was evident in October 1838, when Young reported to
his brother George, who was temporarily in Charlottetown, that he found it impossible on
his own, even with the help of two clerks, to keep up with the firm's Halifax business.210
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The next month, William suggested that they would "be more easy & make more money
by adhering closely to our Hfx affairs."211 By the 1830s, with his practice doing well,
Young perhaps found some comfort in his capacity to hire a stage coach to transport him
along the circuit.212
From time to time, Young travelled to Prince Edward Island (P.E.I.), having joined
its bar in 1835.213 His P.E.I, work tended to involve litigation and to produce worthwhile
fees. The year of his call to the P.E.I, bar, for example, he earned a sizeable counsel fee of
£29, 3s., 4d. for work in Charlottetown.214 In addition to P.E.I, and previously mentioned
locations on the Eastern Circuit, work brought him to Annapolis, Musquodoboit,
Kentville, Windsor, Liverpool, Yarmouth, Cape Breton, and New Brunswick.215 He also
charged clients for work which he or George completed on clients' behalf in Britain.216
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Whatever reservations Young may have experienced about travel outside Halifax, it
clearly could produce large dividends, as shown in 1842, when Young received £75 from
the "French settlers" of Dorchester, New Brunswick.217

IV.

Remuneration
Young was extremely successful in the practice of law. He secured clients who

were not only able to pay him for the services he provided, but actually did so, for the most
part. Even at the early stage of his career, Young's earnings were impressive. For 1826,
his first full year in practice, Young recorded a net income of £233, 10s., 7d, and the next
year, his net amount more than doubled, to £504, 2s., 7d.218 By contrast, William
Johnstone Ritchie, an 1837 New Brunswick Bar admittee who developed one of the most
lucrative nineteenth-century law practices in that province, claimed only £5 in earnings
for his second year of practice at Saint John.219 Henry Bliss, another New Brunswick
lawyer, who became an attorney in 1819 and a barrister after another year, earned £153 in
his first year and £277 in his second. Much of that income, however, depended on fees
which Bliss received as Clerk of the Pleas in the Supreme Court of New Brunswick.220
Beamish Murdoch, Young's friend and colleague, who was unsuccessful in obtaining
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commercial clients, and who did little conveyancing and estate work, earned a net income
of only some £97 for his fifth full year of practice, and after close to 15 years at the Bar,
recorded only £280 in income for the period May 1835 to April 1836.221
For 1828, his third full year, Young recorded the outstanding figure of £1073,
13s.,222 an amount well above the some £800 which his former principal, the wellestablished Charles Fairbanks, had earned in 1822.223 In 1829, his fourth full year of
practice, Young recorded net earnings of £1,179, 8s., a figure followed by £1,352, 9s., 9d.
inl830. 224
Young calculated that during his 34 years of law practice, he averaged net annual
earnings of £1,537 for his legal work.225 In 1842, his best year, he earned £3,610 for his
legal services.226
Insurance agency work provided a significant supplement to his traditional legal
earnings. Young's lucrative commission was 10% on premiums paid, plus an extra 5 %
for "country risks."227 He was also paid for processing claims. In 1839, Young first
221
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recorded insurance agency income, a net amount of some £261.228 Two years later, he
enjoyed his highest insurance earnings, namely £416.229 Young calculated that over his
career, his insurance work brought in income of £7,021. He spread this figure over 34
years of practice to produce a net annual average of £206. As, however, Young only began
to record his insurance income in 1839, his annual average, from that year until 1861,
would be closer to £305. That average only includes income directly attributable to
agency work. If a claim led to litigation, then that meant even more business for Young, in
the form of representing the company in court.
Fees paid by articled clerks provided sizeable, though occasional, bonuses for
Young. For example, on December 11, 1829, Stewart Campbell paid £116, 13s., 4d. to
serve as a legal apprentice.230 For the years 1828 to 1831, Young recorded receipt of the
same fee, from four different clerks, for a total of £466, 13s., 4d.231
How Young determined his fee depended on the nature of the work completed.
For certain standard tasks, he charged a set amount. In the 1820s, his usual fee for noting
a sea captain's protest was 6s., 8d.,232 and preparation of a standard petition to the House
of Assembly cost £1, 3s., 4d.233 In other instances, such as in the collection of debts,

228

"Business Entries in Ledgers A to D," supra note 225.

229

Ibid.

230

Day Book (1825-1834), supra note 3, entry for 11 December 1829.

231

"Business Entries in Ledgers A to D," supra note 225.

232

Day Book (1825-1834), supra note 3, entry for 5 April 1826.

233

Ibid., entry for 18 January 1827.

192
Young charged a percentage commission. In 1828, he received a 5% commission on
£175, 2s., 6d. in debts collected on behalf of Samuel Street.234 Otherwise, Young seems to
have estimated what he thought was an appropriate amount, based upon such factors as the
time and difficulty involved, the amount at stake, the client's propensity to pay, and the
client's level of satisfaction with the result achieved. On occasion, Young seems to have
reconsidered his original account and to have asked clients for additional fees.235
Sometimes clients determined the amount of Young's fee. Late in 1837, one
James Reddin, a Charlottetown client, "who was gratified in the highest degree," paid
Young the sum of 100 guineas.2j6 A few weeks later, Young was retained by a vessel
owner to resolve a "most perplexing and doubtful case as to the title of a ship launched at
R. Philip."237 The owner had paid the builder the full price of £5,300 and the ship was
loaded. The vessel was prevented from sailing, however, by the builder's creditors, who
levied judgments against the ship. With the onset of winter, the ship was in danger of
getting stuck in ice. Young travelled to Amherst and succeeded in settling the dispute, for
which his grateful client also paid him 100 guineas. According to Young, that amount, as
well as the sum received from Reddin, represented two of the largest fees ever paid to date
in "the Colonies."238
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To help ensure that he was paid for the work he did, Young requested retainers, or
payments in advance, from certain clients, such as those living outside Halifax. Some of
those retainers were secured through the use of promissory notes. In other cases, Young
was willing to do work on credit, as did his friend and legal colleague, Beamish
Murdoch.239 Certain clients took years to pay Young. David Scott, a tailor, only paid
Young in 1835 the £3, 10s. he had owed for fees since June 1829.240 They sometimes
never paid, and as a consequence, Young's accounts contain frequent references to bad
debts. In most instances, however, those involved relatively small amounts owed by
clients residing outside Halifax. For example, Young's ledger book for the years 1829 to
1834 records the following amounts owed, yet unpaid: £1, 3s., 4d., by John Chisholm of
Gulf Shore; £3, 10s., by William Williams of "Bay Verte"; and £1, 10s. by Benjamin
Terrio of Arichat.241 These likely represented one-time transactions over which Young
could not justify the time or expense required to enforce the debt owed.
On occasion, especially earlier in his career, Young was willing to accept goods or
services in exchange for the legal work he performed. This was to be expected in a cashpoor society.242 On January 18, 1826, he recorded the purchase, from A. Shiels, of a press
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for £5, to be paid "in law."243 Young shared this willingness with other British North
American lawyers. In his study of five nineteenth-century Montreal law offices, G. Blaine
Baker noted lawyers' amenability to accept payment in kind.244
On occasion, Young chose not to charge for all or a portion of an account. When
he did so, it was important to make the client aware of this forbearance. In an 1834 ViceAdmiralty Court matter, he explained to his client, "For very many consultations,
examining and settling the accts. and other services which have occupied nearly my whole
time since these suits commenced, I have made no charge."245
If a matter proceeded to court and his client was successful, then Young was able
to obtain a portion of his fee in the form of "costs," court-prescribed standard amounts for
certain legal services.246 Payable by the losing side in litigation, costs were meant,
however, only to defray, and not to reimburse completely, a successful party's legal bills.
As a former merchant, Young understood a basic rule of running a successful
business, that revenue had to exceed expenses. In the early years of his practice, Young
helped to build up capital by keeping expenses at a very manageable level. In 1830, for
example, his fifth full year of practice, Young's gross professional income exceeded his
office expenses by a ratio of more than seven to one.247
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A successful law practice and sound financial management left Young with surplus
capital and the capacity to lend money and make financial investments. He was therefore
in a position to supplement his legal income through interest on mortgages and promissory
notes,248 loans,249 and rental income.250 He was well aware of the opportunities presented
by access to capital. In 1833, he remarked to his father, "the command of capital is just as
essential & yields as large a profit when judiciously managed in my business as in any
other."251
At the beginning of Young's legal career, Justice James Stewart had advised him to
set aside 1/3 of his income, as quickly as it was made, into mortgages, preferably at 6%
interest.252 Consistent with that advice, Young invested first in mortgages. In 1830,
Young acquired, for the purchase price of £1,370, property on Granville Street, in the heart
of Halifax's commercial district.253 He established his law office there and rented out
space. After some years in practice, Young's expanded investment scope included shares
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in banks, insurance companies, and transportation firms.254 Dividends on shares provided
a healthy supplement to his income. In a little over a year, between 1839 and 1840, Young
recorded close to £90 in dividend income from the Halifax Marine Insurance Company.255
In similar fashion, George-Etienne Carrier, who practiced law in mid-nineteenth-century
Montreal, invested his surplus funds in real estate, which provided him with a sizeable
rental income. After some two decades of practice, Cartier tended to use his extra funds
for stock purchases, especially in relation to banks.256
After five full years of practice, at the end of 1830, Young calculated that he held
£1,042, 13 s. in secured debt, in the form of mortgages or interest-bearing notes.257 Over
the next four years, he earned £402, 16s., lOd. in interest.258 By the end of 1843, he held
50 mortgages and interest-bearing warrants of attorney, for a value of £7,474, 10s.259 In
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terms of share investments, in 1836 Young owned £250 in bank stock.260 At the end of
1843, his bank stock was worth £1,413, 5s., 7d. He also owned £200 worth of shares in
the Albion Company.261

V.

Office Colleagues
For the first few years, Young practised on his own. In 1827, help arrived in the

form of his brother George, who had sold his Novascotian to Joseph Howe after having
decided to study law. In the early 1820s, an apprenticeship agreement had been entered
into between George and Beamish Murdoch, but the parties did not follow through.262
George's dedication to the law does not appear to have been constant. However, William
regarded him with genuine affection and enjoyed working with him. In 1837, when
George was in England, William wrote to him, "in separating from you I have lost my
warmest & truest friend."263 In a subsequent letter of the same year, with George still
away, William confided, "I feel the want of your society & kindred mind & have no hope

260

Ibid., Balance Sheet, 31 December 1836.

261

Ibid., Balance Sheet, 31 December 1843. This is likely the Albion Fire
Insurance Company, for which Young did legal work. See Day Book (1834-1842), supra
note 71 at 98.
262

MG 2 vol. 731 #42, Indenture of apprenticeship, George Young and Beamish
Murdoch, 1 November 1821. The parties had signed and sealed the agreement, which
William and an aunt, Christian Renny, had witnessed. The parental authorization portion,
for completion by John Young, was not signed, which provides a clue as to why the
agreement was not executed.
MG 2, vol. 732, #176, William Young to George Young, 9 July 1837.

198
of mingling with any one that can supply the void."264 A major benefit of having George
connected with the practice was that it freed one brother to travel on legal or political
business, with the other available to man the office. In 1836, on behalf of client William
Pryor & Co., George travelled to Arichat and Guysborough, a distance he calculated as
530 miles.265 George tended to travel on the Western Circuit, while William maintained
the Eastern Circuit. In early years, George went on a number of other business trips,
including to Pictou, Saint John, Douglas, and Boston.266 The handwriting in the Young
law firm's account books reveals another advantage of George's connection to the firm,
that he maintained the accounts when William was away.
George Young was admitted as an attorney in January 1833.267 After spending
about a year in Britain, he became a barrister on July 23, 1834.268 According to George's
nineteenth-century biographer, "In some of the external graces of forensic eloquence he
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may have been excelled by his own brother...."

Rather, George's reputation as a lawyer

rested on his "legal acumen," ability to do legal research, and capacity for hard work.270
George and William practiced law as a partnership. In making the transition from
solo practice to an arrangement with George, William had manifested the two main types
of law firm organization in pre-1850 Nova Scotia. Prior to 1850, with a single exception,
Nova Scotian law firms took the form of solo practice or family firms.271
On August 31, 1835, William and George concluded a memorandum of agreement
on their business relations.272 George received £500 as his share of the office profits for
the period of January 1833 to December 1834. That was a generous arrangement, given
George's absence in Europe for about a year between 1833 and 1834. The agreement
recorded that in the future, the law practice would be conducted jointly, though on an
unequal basis. After deduction of expenses and "a just allowance to be made for doubtful
& bad debts," George would receive a one-third share. However, George could keep
whatever he earned on the Western or South Shore Circuits. Any business arising from
that circuit work would be for the firm's general account. Given their essential role in
legal practice, law books received a specific mention. William owned all of the office's
law books, as well as its building and furniture. George was entitled, nonetheless, to
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purchase one-half of the books he had brought back from England on William's behalf in
1834. Although the brothers agreed that their business would be conducted jointly until
December 31, 1836, there is no indication that their partnership did not continue after that
date.
Correspondence between the brothers demonstrates a certain restlessness on
George's part. At one point, he contemplated moving to Saint John, New Brunswick, in
order to practise.273 George also seems to have been troubled by periods of serious
depression, which in his earlier days, may have been connected to affairs of the heart. In
an August 30, 1837 letter to George, William expressed delight "to learn that you are
yourself again - chimeras & blue devils scattered to the wind - & your faculties in full play
& vigor."274 George took a number of lengthy foreign trips, in part for personal reasons,
which meant he was not on hand to perform his share of the legal work. William did not,
however, seem to resent this. In a November 7, 1838 letter, William wrote to George,
"Thank God there are no mistrusts or jealousies to mar our union long & intimate as it has
been."275 A major reason for one of George's overseas trips, from 1837 to 1838, seems to
have been to find a wife. William advised George to meet "a sensible good tempered
woman in England or Scotland" and not to bother looking for a mate in Nova Scotia.276
William added, "if you come out single, I shall look upon your voyage as completely
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blown away & your happiness again insecure."277 George succeeded in his goal, marrying
Jane Frances Brooking, daughter of a prominent London, England merchant, on April 19,
1838.278
William also brought into the firm Charles, another brother, to complete his legal
apprenticeship. Although Charles was a competent worker, he and William did not share
the close relationship which William enjoyed with George. In an 1837 letter to George,
William suggested that Charles was "steady, but whether as a companion or lawyer is very
far from supplying the vacuum you have left."279 After joining the Nova Scotian and P.E.I.
Bars in 1838, Charles soon relocated to Charlottetown, where he enjoyed a successful
career as a lawyer, insurance agent, politician, and judge.280 For a time, he was a convert
to Methodism, a development which seems to have caused William some concern. In
1846, when Charles contemplated a return to legal practice in Nova Scotia (a plan which
ultimately did not take place), he promised that he would not preach there.281 In later
years, business ventures caused Charles to incur financial difficulties, for which he
received William's help, in the form of a large, secured loan.282 Charles's indebtedness, as
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well as a dispute over the assets in John Young s estate, strained relations between
William and Charles for decades.283
George Young died on June 30, 1853.284 For a number of years preceding his
death, health problems had prevented his full participation in legal practice. A
longstanding and unexplained digestive disorder weakened him and ultimately ended his
life. He also suffered from mental illness, which resulted in some intemperate
behaviour.285 Contemporaries attributed his change in mental condition to a fall from a
horse.286 At the time of his death, however, he was no longer troubled by the latter
condition. Two days before dying, he expressed thanks that his "perfect composure of
mind" had been restored.287
In the early 1850s, William entered into a partnership with his former articling
clerk, Samuel Cunard West, who had obtained a law degree from Harvard Law School and
joined the Nova Scotia Bar in 1849.288 West was a Universalist Christian.289 Members of
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mainstream faiths, including Presbyterians, ridiculed Universalists, especially for not
believing in hell.290 Young apparently was able to put aside any Presbyterian prejudice in
light of West's legal skills. That partnership lasted until West's sudden death on
November 10, 1858, at the age of 34.291 Young then embarked on another partnership,
with his cousin, James Thomson, who had also studied law at Harvard, but seemingly
without receiving a degree.292 That arrangement was short-lived, ending when Young
became Chief Justice in 1860.
Over the years, a number of articled clerks eased the office workload. The first to
arrive was George Hill in 1828.293 Hill became a barrister in 1834 and practised in
Halifax.294 His career came to a premature end in 1840, when he died at the age of 28.295
Stewart Campbell, the second clerk, was retained the following year. Originally from
Jamaica, Campbell became a Guysborough lawyer, Member of Parliament, and County
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Court judge.296 Young's clerks included two future NSSC justices, namely Alexander
James, an 1845 admittee to the Bar,297 and Joseph Norman Ritchie.298 William Morse, a
clerk from the 1850s, who became a judge, in his case of the County Court,299 and Henry
Oldright, a talented linguist and future law reporter,300 also served with Young.
Young treated his articling clerks as more than just sources of labour and fees.
Indeed, he permitted some clerks to article without having to pay a fee. In 1856, J.S.
Morse, seeking an articling position for his son William, wrote to Young and stated that he
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could not afford to pay a fee.301 When William was ready to begin articles, Young assured
the senior Morse, suitable arrangements would be made.302 As Young's meticulous
financial records only refer to individual clerk fees for four years, from 1828 to 1831,303
William Morse seemingly articled without charge.
Young appeared to take a genuine interest in his articling clerks' development as
nascent lawyers. In July 1832, when Young returned to Halifax from Lunenburg, he
discovered that Hill was absent on a personal visit to Pictou.304 Young assured Hill, "As
the time for your admission [as an attorney] draws nigh, I am not disposed to require your
personal attendance to any duties which would not immediately promote and have a
tendency to enlarge your legal knowledge."305 Nonetheless, Young wished to ensure that
Hill did not allow summer distractions to endanger his legal career. Young explained, "I
would anxiously desire that you should devote the remainder of your novitiate to a course
of study, and steadily resist the allurements which are too apt to beset a young man of
lively imagination & of some means."306 Young also encouraged Hill in the latter's plan to
take a university degree at King's College in Windsor. In addition to its "value as a mark
of literary distinction," Young suggested that a degree would prove of help when Hill was
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"in competition with an intelligent and crowded Bar."307 It could "bring into successful
action the command of imagery and of language, with the more elegant but less
businesslike qualities of the mind."308
During West's clerkship, Young treated him well. Indeed, because of his articling
principal's "uniform kindness," West regarded Young as "rather in the light of a Parent,
than in that of an unconcerned Stranger."309 In June 1846, when West sought time off for
health reasons, he felt confident enough to describe his work as "present monotinous [sic]
pursuits."310 Young had advised West to study at Harvard,31' where the latter commenced
his studies on February 1, 1847.312 In supporting the benefits of university legal education,
Young was ahead of most of his peers. It was only during the 1870s that the advantage of
law studies at university, in addition to the traditional articling process, gained widespread
acceptance in Nova Scotia.313
West carried on Young's empathetic tradition. In August 1854, when West was a
practising lawyer, running the law office in Young's absence, though too busy to enjoy "a
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pleasant jaunt [that] Summer," he allowed articling clerk Henry Oldright two weeks'
leave.314 Similarly, in 1857, West had no qualms about allowing J.N. Ritchie respite from
articling duties in order to prepare for final Bar admission examinations.315
More generally, in 1860, Young manifested his interest in legal education by
introducing legislation designed to improve the quality of aspiring lawyers and to facilitate
entry to the profession.316 For registration as an articled clerk, henceforth one had to pass
an examination on one's educational qualifications and provide a certificate of moral
character. NSSC justices oversaw the specifics of the examination process. The Act
allowed an increase to three in the number of clerks a principal could engage at once. The
1860 statute also permitted attorneys and barristers, by petition to two justices, to be
admitted outside the regular court terms.

VI.

Approach towards Legal Materials
Private law libraries in the nineteenth century served two main roles, one practical

and the other symbolic or psychological. Having on hand up-to-date and accurate legal
texts was essential for a lawyer to be well-prepared in terms of legal knowledge. In
addition, private libraries were associated with men of learning, wealth, and high social
standing. One way of appearing successful and hopefully impressing clients and colleagues
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was by acquiring a collection of law books. Therefore, a private law library was also a
matter of image. Describing the legal profession in Massachusetts up to the early
nineteenth century, Richard S. Eckert suggested, "Libraries were symbolic of a man's
social and economic status, and gentlemen accumulated extensive collections as a
demonstration of their success."317
Young understood that having access to current and authoritative legal materials
was essential to his awareness of the law and therefore key to his professional success.
After one year of legal practice, he possessed 73 volumes of law books, which had cost
him £73, 18s., 9d. To help put this expense into perspective, while sharing costs that year
with his brother George, Young paid only £44 and £10 in rent.318 Over his first five full
years of practice, Young spent £230 on law books.319 Throughout his career, Young
continued to take the initiative to procure legal materials published in Britain and the
United States. Young calculated that between 1834 and 1843, on behalf on himself and
George, he spent £281, 16s., lOd. on the purchase of law books.320 The total cost of his
law books by the end of 1843 was £500.321
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Young made some of his book purchases in person. In late 1835 and early 1836,
Young travelled to New York and Boston, calculating that he spent £32, 15s. on law books
during the trip.322 In 1858, also on a trip to Boston, Young bought $37 worth of law
books, including Kent's Commentaries, Angell on Highways, volume three of Greenleaf
on Evidence, and Parson on Mercantile Law, all of which were texts by American authors,
as well as the memorials of Henry Cockburn.323 Other purchases he made through
merchants, both local and foreign, as well as through personal contacts. During an 1833 to
1834 trip to Britain, for instance, George was kept on the look-out for reputable and wellpriced legal materials. After being "employed this last week in completing our Law
Library, he reported on January 1, 1834, "I have now the prices & best editions & shall
buy just as I find them cheap."324 George was confident that "By the expenditure of £100 I
shall make ours the first in Halifax."325 While George was in Britain in 1837, William
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asked him to procure a number of texts, including copies of the Admiralty Court rules, a
supplement to the 1833 edition of Hume's text on customs law, the index to Chitty's
Equity Digest, and Thomson on Bills.'"1'26
Young's book acquiring efforts built up an impressive private law library, the
contents of which he catalogued in 1835, after some nine years of full membership at the
bar. By that year, Young's library contained 297 titles in some 595 volumes.327 The
collection, which had cost some £407, comprised treatises, case reports and indexes,
statute volumes, dictionaries, legal journals, and digests and abridgments.328 In terms of
size, even at that relatively early stage of his career, Young's law library compared
favourably with other private law collections in British North America and the United
States during the early nineteenth century.329 It is also noteworthy that George-Etienne
Cartier, whose successful legal career began in 1835 at Montreal, took close to four
decades to build up a law collection comprising the number of volumes which Young
acquired in less than 10 years.330
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Young's collection encompassed the period's major areas of practice, including
admiralty law, commercial law, criminal law, equity and trusts, real property law, wills
and estates, and procedural matters.331 Seven legal jurisdictions (Nova Scotia, Prince
Edward Island, Massachusetts, New York, France, England, and Scotland) were
represented among the library's titles.3j2 Given evidence about law book ownership and
usage, it appears that lawyers in the pre-Confederation Maritimes would have approved of
the contents of Young's library, and that lawyers further afield, in early nineteenth-century
Massachusetts, Michigan, and Indiana, would have been familiar with many of Young's
texts.333
For Young, law books were not mere decorations, to inspire awe among visitors.
Rather, evidence suggests that he was an attentive reader of his law books and applied
them in his practice. He cited in court legal materials which he owned/34 He made
notations inside his books, writing comments, summarizing material, providing crossreferences to other sections within a particular text or related books, and adding details
about changes to the law.335 Clearly Young believed that a strong grasp of the law was
essential to success in practice, and that such an understanding could be obtained through
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an active and involved approach to legal reading. James William Johnston, a very
successful lawyer and Young's longtime political and legal rival, shared that perspective.
John W. Payzant, a lawyer who obtained some of Johnston's law texts, observed:
I was struck with his annotations running through the books in his never to be
forgotten handwriting, evidencing that the book had not been casually consulted as
a reference, but had been read and studied in course by one who read and studied
for the love of it, and in pursuance of fixed methods.336
For no apparent charge, Young arranged for the importation of legal texts on behalf
of lawyers or law students residing outside Halifax. He placed the orders, paid customs
duties, and arranged for shipment of the texts, with his expenses reimbursed. This
practice, seemingly done as a professional favour, continued for many years and benefited
lawyers in a many parts of the province. Examples are numerous. In January 1829,
Young bought law books on behalf of William H. Lee of Annapolis.337 In July of the same
year, Young was reimbursed £22, 7.5d., which was the total cost (price, currency
exchange, duty freight) of having imported from Boston one set of the Common Law
Reports for Jonathan Creighton of Lunenburg.338 On March 3, 1830, Young recorded the
cost of importing law books for Kentville lawyer Stephen H. Moore.339 In 1838, Young
informed his brother George, then in Britain, that William F. DesBarres, a Guysborough
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lawyer, sought a copy of Saunders on Pleading and Evidence, "bound with a flap for the
circuit."340 Two years later, in 1840, Young purchased books worth £3, 12s., lOd. on
behalf of DesBarres.341
Until the last quarter of the nineteenth century, the Nova Scotia Barristers' Society
operated more like a social club than a self-regulating professional body.342 The Society
did, however, maintain an important resource in the form of its library. In 1833, Beamish
Murdoch suggested that the Society's "valuable" collection of law books would "probably
contribute more than any other circumstance, to raise the profession to the station it
deserves to fill in an enlightened community.'"43 Young was a member of the Society
throughout his career, having joined at least as early as 1827.344 He became its President
on February 10, 1860, shortly before joining the Bench.345 Young took the initiative to
improve the library by ordering books from the United States on the Society's behalf.346
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VII.

Conclusion
Young began legal practice with a number of important advantages. His father's

connections, as well as his own background as a merchant, helped early on to secure
clients within the commercial community. Being able to share office expenses with
George was also a benefit. Young's promising start to a legal career would not, however,
have led to the development of a prosperous practice without the application of other
sound business practices.
Young carried on a balanced and diversified practice, which encompassed a wide
range of legal work, both within and outside court, and which expanded into lucrative nonlegal activities such as insurance agency. This approach helped Young to weather ebbs in
the business cycle. In 1838, for instance, he wrote to brother George, then absent from the
province, "It is lucky we don't rely upon Courts...," given that the most recent "Term was
truly a beggarly account of empty boxes."j47 On the other hand, the solicitor's side of the
practice was then so busy that Young found it "impossible" for just one lawyer, even
though assisted by one or two clerks, to keep up with the volume of business.348 In
addition to conducting a general practice, Young kept his office expenses low. He also
invested his profits in land, financial institutions, and transportation firms, which provided
him with a steady supplement to his legal income.
Although Young was open-minded about professional opportunities and
participated in some activities, such as insurance work, which were not exclusively within
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the purview of lawyers, he does not appear to have contemplated abandoning traditional
legal practice for some other role in business. He was not a corporate director or manager,
nor could he be deemed an entrepreneur. He invested conservatively, in mainstays of the
provincial economy. Young was willing to perform non-legal work as an important
supplement to his income, but not to allow it to redefine him in a professional sense. In so
doing, Young reflected the duality of interest which Robert W. Gordon has identified as a
common thread among lawyers involved in Canadian business from 1830 to 1930:
"Canadian lawyers tried to keep their options flexible by having it both ways: they threw
themselves into business and politics without relinquishing a core conception of the
'lawyer's traditional role.'"349
Despite enjoying the patronage of wealthy merchants, Young's clientele was
heterogeneous. Young used his business background, Scottish heritage, and interest in
public education to his advantage, but not to the exclusion of clients from particular social
groups. For instance, at a time of strong sectarian prejudice, he accommodated both his
Presbyterian faith and the needs of his Catholic clients.
Young was willing to do work both throughout Nova Scotia and outside the
province. He travelled the NSSC circuit for some two decades. Election-related travel
also contributed to his client base.
To provide assistance in his practice, Young engaged talented young men, a
number of whom became prominent in the legal profession. He took a supportive
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approach to his articling clerks and encouraged them to supplement their practical training
with university education.
During his practice years, he tried to keep his legal knowledge current by investing
considerable sums in the purchase of new legal texts. He was also willing to apply his
bookbuying expertise to assist legal colleagues.
Implementing Young's business practices took initiative and diligence. Despite
certain advantages associated with his background, Young worked extremely hard. Until
at least the mid-1840s, he devoted his evenings to legal work or office accounts.350 As
Young confided to brother George in 1838, he could find "the cares of the Profession too
onerous & the incessant duty imposed on me oppressive."351
What is the more general and longstanding significance of Young's law practice?
As with much of Young's career, his years in practice have an importance outside himself
in terms both practical and conceptual. He fulfilled a necessary role in helping to further
essential aspects of the provincial economy, namely land transactions, transportation,
banking, and general commerce. Young drafted the legal documents which permitted
business people to accomplish their goals. One of those goals, with enormous
implications for the provincial economy, was the building of railways. If business
relations deteriorated, Young pursued through the courts the money owed to his clients.
Also of importance in a cash-poor society, Young was a direct source of capital. He
invested money, both on clients' behalf and for his own benefit, in mainstays of the
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economy. He used some of his disposable capital to make loans and investments. When a
client with accumulated wealth wished to transfer it to subsequent generations, Young was
on hand to plan and implement the transfer.
A believer in the benefits of education, Young promoted university studies among
his articled clerks, many of whom became prominent in the legal profession. Whether
through citing his own law books or loaning them to others, his comprehensive and
current law library helped to ensure that up-to-date legal ideas circulated in Nova Scotia.
He also contributed to the spread of legal concepts by placing law book orders on the part
of colleagues. In this fashion, Young contributed to establishing the foundation of the
more professionalized Bar which became apparent in the third quarter of the nineteenth
century.

CHAPTER V: Overseeing the Law
I.

Introduction
On April 3, 1854,1 William Young became the tenth Attorney General of Nova

Scotia. He served as the province's principal law officer until February 19, 1857, when
the fall of his Liberal government forced his resignation.2 Consistent with a trend that
prevailed for much of the nineteenth century, not only in Nova Scotia, but elsewhere in
British North America,3 from 1854 to 1857 Young served concurrently as provincial
Premier and Attorney General. During his second term as Premier, from February to
August 1860, Young did not claim the attorney generalship. At that time, appointees to
the provincial Cabinet had to confirm their seats through a by-election. Having secured a
seat in Cumberland County with some difficulty, Young did not wish to repeat that
contest. In addition to the premiership, he chose the unpaid position of President of the
Executive Council.
On May 20, 1854, when letters patent for his appointment as Attorney General
were issued, Young received "all the rights privileges and advantages which to the said
office do or may lawfully appertain."4 The specifics of the position were not, however,
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specified. A few incidental references excepted, no statute identified for Young the nature
of his work as Attorney General. This was consistent with the approach throughout pre1867 British North America, where legislation did not define the duties and
responsibilities of the attorney general.5 Commissions of appointment provided some
direction, but their language was general.6 Rather, for the most part, an incumbent seeking
to understand what the position of attorney general entailed had to look for guidance in
colonial practice and, if available, in case law. For the most part, colonial attorneys
general were considered to enjoy the same roles entrusted to their counterparts in England,
unless statute had modified aspects of the colonial position.7
At the time of Young's appointment, one aspect about the office was clear, namely
that it was not an appointment for life. Prior to the advent of responsible government,
similar to many other Crown appointments, the office of Attorney General had been
perceived as a form of property. In essence, the office holder enjoyed a monopoly on the
performance of certain services. With responsible government, the Attorney General
became the member of provincial Cabinet responsible for the administration of justice.
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One retained the position only so long as one enjoyed the support of one's Cabinet
colleagues, who in turn required majority support in the legislature. By contrast, the
Attorney General in nineteenth-century England was not a member of Cabinet.8
After the achievement of responsible government, in Nova Scotia and elsewhere in
British North America, the Attorney General had both executive functions, as a Cabinet
member, and administrative duties, as head of the provincial justice department. In the
first of those roles the Attorney General in theory provided apolitical legal advice to
Cabinet. The Attorney General's ability to do so rested on the idea that law was apolitical,
as it involved the pursuit of idealized justice.9 At the same time, however, the Attorney
General was not precluded from voting on the political decisions which flowed from his
advice. As Jonathan Swainger has pointed out, the Attorney General's role within Cabinet
therefore depended on a fiction: "That the attorney general, as the apolitical legal counsel,
and the minister of justice, as the political law officer in the cabinet, were to be same
person, required a particularly generous suspension of disbelief."10 In his second role, the
Attorney General served as director of departmental management and policy.
Historical literature has largely overlooked the work of the Attorney General in
nineteenth-century Nova Scotia. Most scholars have emphasized the political functions of
those who were concurrently Premier and Attorney General. Where mentioned at all,
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descriptions of the Attorney General's responsibilities and duties have for the most part
been summary.11 More specifically, Young's tenure as Attorney General has been almost
ignored.12 Using Young's tenure as its focus, this chapter aims to help redress the gap in
the literature, by providing greater scope and detail about the work of nineteenth-century
Nova Scotian attorneys general.13 It will highlight where possible Young's successes and
shortcomings in that capacity. Certain developments in Nova Scotia will be placed in the
context of events elsewhere in British North America, especially Upper Canada.
This chapter argues that for the most part, Young showed dedication and ability in
addressing the many demands of his multifaceted position. Political and social issues of
the day likely, however, hindered contemporaries from fully appreciating the range and
significance of Young's work. His performance as a Crown prosecutor received the
greatest public attention, but his Attorney General duties outside the criminal courtroom
had the most important and enduring effects upon the province.
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II.

Roles

1)

Criminal Prosecutions & Public Security
Legal historians seem to agree that the responsibility for conducting criminal

prosecutions constituted the most significant function of colonial attorneys general.14 The
opportunity to conduct a criminal prosecution could arise following a perceived offence
against the state, an information taken by a magistrate, a grand jury indictment, or a
complaint from an injured person.15 Young personally conducted certain criminal
prosecutions. In 1854, for example, he acted for the Crown in a Halifax murder trial. The
lifeless body of the victim, Alexander Allan, a sailor on HMS Cumberland, had been
found outside Halifax's Waterloo Tavern in Halifax in September 1853.16 Accused of
murder were Thomas Murphy, the tavern operator, and John Gordon, a carpenter and
boarder at the Waterloo. Allan's killing strained relations between the British military and
Halifax residents. The murder also caused concern about disreputable areas of the city.17
Clearly, the Government had to convey a reassuring message that the criminal law would
be upheld.
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The Crown's case rested on the testimony of two prostitutes. As part of his
opening remarks, Young conceded that the witnesses's character "may not be all we could
wish."18 Nonetheless, he added, "I do not think it will be urged that they are incompetent
witnesses and entirely to be discredited."19 After three days of trial, the presiding judge,
Thomas C. Haliburton, interrupted the proceedings. Out of the jury's hearing, he
consulted with fellow justices Bliss, Halliburton, and Stewart, who were sitting as
spectator judges, as well as with Young. Following that discussion, in light of what he
perceived as the conflicting nature of testimony provided by Crown and defence witnesses,
Haliburton announced, "I am sure no jury would feel themselves justified in convicting the
prisoners."20 He asked Young in open court if it would be "prudent" for the Crown to
continue with its case, especially keeping in mind the inconvenience to jurors. Haliburton
pointed out that the jurors had been detained for four days and would perhaps be confined
for two more, though "the same result must of necessity ensue."21 This placed Young in a
difficult position. Adding to the weight of Haliburton's intervention was the fact that he
had consulted beforehand with the spectator judges. Faced with Haliburton's manifest
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doubt, Young chose to stop the Crown's case, which he agreed had been "clouded with
suspicion" because of reliance on dubious characters who provided evidence contradicted
by others.22 The jury complied with Haliburton's directed verdict of not guilty.
Once the accused were acquitted, Haliburton proceeded to castigate them, in a way
which strongly suggested that they had been fortunate to escape convictions. He berated
Murphy for having "degraded [himself] below the dignity of manhood to engage in the
occupation, almost of a beast."23 Perhaps seeking to provide Halifax citizens with the
comfort that the trial would lead to some good, Haliburton then turned his ire to City
officials. "[I]t is a disgrace to this City," Haliburton thundered, "that Licenses should be
granted for the sale of Liquors in houses of such a character; collecting a revenue off the
prostitution of the unfortunate female inmates of these dens."24
The Halifax Daily Sun provided extensive trial coverage, which, following a
request from Haliburton, it only printed after the trial had concluded. In an editorial which
accompanied its final issue devoted to the trial, the paper suggested that there had been no
justifiable reason to halt the proceedings. Rather than accepting that a breakdown of the
prosecution had occurred, the Sun accused Haliburton of having usurped the jury's role as
decider of fact. The judge's conduct, the Sun suggested, had severe and negative
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consequences for criminal justice: "If this practice be tolerated society will resolve itself
into its first elements, and Lynch Law provide a sort of substitute for substantial justice."25
Neither the justices nor the Sun reproached Young for his handling of the
prosecution. Chief Justice Halliburton (not to be confused with Haliburton the presiding
judge) stated aloud that Young "conducted this case in a manner highly creditable."26
More specifically, Halliburton suggested, one could impute to Young "neither relaxing
that stringent investigation which every case such as this should receive; nor pushing it
beyond due bounds."27 The Sun's reporter also mentioned Young's "able and lucid
exposition of the case."28 One is left to wonder, though, whether some members of the
public thought that Young did not try his best to secure a conviction. During his opening
remarks, in addition to acknowledging the questionable character of the main Crown
witnesses, Young stated that there would be conflicting testimony. By acquiescing to the
presiding judge's suggestion, Young may have appeared weak in some eyes. Some Nova
Scotians may not have fully appreciated the non-partisan role Young set out for himself at
the trial's beginning. "My object gentlemen," he had stated, "is not the conviction of these
prisoners; nay, I should rejoice in their acquittal - if it appear to be consistent with the
rules of law and evidence and the duty we owe to society."29 The Sun's reporter depicted a
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courtroom full of spectators unhappy with the trial's result. In some instances, the "silent,
sullen indications of dissent and disapprobation manifested by the dense crowd of citizens,
of every rank in society, present, at the abrupt, unaccountable termination of case, "30 may
have been directed towards the Crown's representative.
Religious antagonisms between Roman Catholics, frequently Irish, and Protestants
divided Nova Scotia in the 1850s. The majority Protestants often depicted themselves as
defending British ideals and institutions against encroachments by aggressive and
intolerant foreign elements. By contrast, Catholics saw themselves as victims, denied
equal status and opportunities in Nova Scotia. More particularly, given Ireland's troubled
history, Irish members of the province's Catholic community did not share an affinity for
things British. Instead, their past made them sensitive to perceived oppression and
injustice. This quarrel produced ferocious exchanges in the province's newspapers, as well
as brutal acts of violence. The most infamous violent incident took place among railway
labourers at a private residence, known as Gourlay's Shanty. Some 100 Catholics,
ostensibly angered by slights directed toward their religion, used pick handles to attack a
greatly outnumbered group of Protestants. An NSSC judge later described the result as a
"Slaughter House."31 For many Protestants, the attack at Gourlay's Shanty was an outrage,
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which required a severe sanction. From the perspective of some Catholics, the violence
could be justified, as the response of a downtrodden minority having been goaded over
something very dear, the nature of its faith.32
Trials of nine accused rioters began on December 8, 1856, with Young conducting
the prosecution. The Charitable Irish Society financed both bail and experienced legal
counsel, including James William Johnston, leader of the Conservative party, on behalf of
the accused. One accused, James O'Brien, was tried alone, as the only alleged rioter in
relation to whom there was evidence of having used a weapon during the affray. Young
chose not to challenge any jurors for potential bias. The jury divided evenly, and O'Brien
escaped a conviction. Young's decision was criticized, not as the product of inexperience
or inadvertence, but as a deliberate attempt to placate a "certain class" in the community.33
Young's good relations with Catholics were well known, and the survival of his
government depended on maintaining the support of Catholic MHAs. The Presbyterian
Witness predicted (correctly, as it turned out) that the charges against the other alleged
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rioters would yield no convictions: "If the same course be followed in the remaining cases
we will venture to predict that they will end in moonshine, and the perpetrators of this
brutal outrage will, without exception, escape the punishment due to their crime."34
In trials of the other eight, jury members refused to convict. It was later revealed
that with the exception of one Protestant juror in the O'Brien trial, all jurors had voted in
accordance with their respective religions, with Catholics holding out for acquittal and
Protestants supporting convictions.35 In an editorial which expressed displeasure with the
outcome of the railway rioters' trials, the Acadian Recorder suggested that religious
prejudice also made the jury system dysfunctional in its civil context:
If the parties in the suit are Roman Catholic and Protestant, there are sure to be two
parties in the Jury, one altogether Roman Catholic and the other wholly Protestant,
and these two are sure to take diametrically opposite views of every question
submitted to them and can never possibly agree. Therefore the members of these
two different bodies must have entirely different mental constitutions, or else there
must be some desperate villany somewhere.36
Young had more success in 1857, when he secured a verdict of manslaughter
against George Izatt.37 Once again, railway labourers were implicated in violent acts. The
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accused had organized a raffle at his home, where drinking and dancing also occurred.
There was no indication that religion had led to tension among the participants, though
conflict between Irish and non-Irish may have been a contributing factor. Disagreement
arose over payment for a fiddler, the dispute degenerated into violence, and Izatt ejected
the visitors. When it appeared that some of the crowd were attempting to break in his
door, Izatt, fearing for the safety of himself and his family, discharged a gun, killing
Daniel McKeon.
Izatt, a former railway constable with a good reputation, was charged with murder.
His trial began on January 19, 1857. At the conclusion of the Crown's case, Young agreed
that there was not enough evidence to sustain a murder conviction. He argued instead for
a manslaughter conviction. Izatt was convicted of the lesser offence and sentenced to 12
months in the county jail.
Young did not venture far from Halifax in fulfilling his prosecutorial role. In his
favour, one may note the suggestion, from later on in the nineteenth century, that it would
be a physical impossibility for an attorney general to conduct more than one-quarter of the
prosecutions in Halifax County alone.38 For prosecutions outside Halifax and environs,
Young relied a great deal on William A. Henry, Solicitor General from 1854 to 1856, and
Henry's successor, Adams G. Archibald. Young was not the first to so delegate his duties.
Richard J. Uniacke, who served as Attorney General from 1797 to 1830, also relied on his
Solicitor General, especially for prosecutions on circuit.39
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Based in Antigonish, Henry went as far afield as Cape Breton in his prosecutorial
capacity. For example, in 1854 he conducted the prosecution of Nicholas Martin, a 60year-old JP, farmer, and former postmaster, for the murder of Archibald O. Dodd, a lawyer
and son of NSSC justice Edmund Dodd.40 Archibald Dodd had refused to marry Catherine
Martin, Nicholas's pregnant daughter, who alleged that the younger Dodd had raped her.
Enraged by Archibald Dodd's indifference, Nicholas Martin fatally shot him in a Sydney
store.
Martin's trial began on August 10, 1854. Young absented himself because of an
impending trip to Europe.4' Although valid at that time, Young's excuse may not have
been as convincing in relation to the original June trial date, which had to be changed
because of illness on Henry's part.42 Martin Isaac Wilkins, a Pictou-based lawyer,
represented the accused. On August 18, 1854, Martin was acquitted, seemingly on the
ground of insanity. The verdict led to cheers in the courtroom for Martin, one of Sydney's
most popular citizens.43 There was, however, some confusion over the basis for the
acquittal, which would lead to difficulties for Young after his return to Nova Scotia.
When neither Young nor his deputy was available to conduct a prosecution, the
Nova Scotian practice was for the presiding judge to appoint as prosecutor the most senior
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Queen's Counsel (QC) present in court.44 The Revised Statutes of 1851 formalized this
system by prescribing a maximum fee of £5 per prosecution conducted.45 This system has
been criticized for not allowing ad hoc prosecutors adequate time in which to prepare.46
The use of QCs per se does not seem, however, to have engendered the type of controversy
it produced in Upper Canada, where critics questioned why public accounts had to sustain
salaries for the Attorney General and Solicitor General, as well as payments for those
acting in their stead.47 In Upper Canada, by 1850 the Attorney General had stopped
attending the assizes for either criminal or civil proceedings.48 This is not to say that
choices made about who would enjoy the coveted QC designation escaped criticism in
nineteenth-century Nova Scotia. With the coming of responsible government and the
transfer of the provincial appointment power to Cabinet, it was tempting to reward service
to the party in power with a QC plum. Not even all qualified party supporters, however,
could be kept satisfied. In 1856, Stewart Campbell, Reform supporter and one of Young's
former law clerks, complained that he had been deprived of some £400 in fees by the
appointment instead of William A. Henry as QC and later, as Solicitor General.49
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With the delegation of criminal prosecutions, Young had to provide written
instructions for those acting on his behalf. In October 1854, for example, writing from
Parrsboro, R.B. Dickson looked to Young for guidance following the breaking of a bond
or recognizance to preserve the peace.50 Specifically, Dickson asked whether Young
would enforce the recognizance as Attorney General or provide Dickson with the authority
to do so. Similarly, in September 1856, Jonathan Creighton wrote to Young from
Lunenburg, seeking guidance about whether to prosecute on a bail and recognizance in a
robbery matter.51
In addition to conducting or delegating prosecutions, Young's work as Attorney
General included a more general supervision of the prosecutorial process, which took a
number of forms. As part of gathering necessary information, he required depositions
from witnesses. On September 8, 1856, Young wrote to lawyer Hiram Blanchard to
provide instructions relating to the investigation of serious assaults at Mount Uniacke,
where railway construction was underway.52 Two men, John Tracy and James Donhoe,
had been "beaten in a savage manner" by a crowd of men, six of whom could be
identified.53 William Walsh, Roman Catholic Archbishop of Halifax, had already
contacted Young to express concern over the incident. The Archbishop's intervention
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suggested that the incident was another example of the religious-based violence which
plagued Nova Scotia in the 1850s. Young took little chance and entrusted the taking of
depositions to Blanchard, his long-time friend, fellow Assembly colleague, and an
experienced lawyer. Young cautioned, "This is a serious case therefore & requires to be
well looked into and properly handled."54 Young's excuse for not undertaking the task on
his own was that the alleged assaults had occurred outside Halifax County.
Getting a witness to appear in court might require a subpoena. The drafting and
service of subpoenas also formed part of Young's duties. In 1854, barely a week after
assuming his duties as Attorney General, Young wrote to Joseph Allison, High Sheriff of
Hants County, about the service of a subpoena enclosed with Young's letter.55 Success of
the procedure depended in part on the specificity and clarity of Young's written
expression. His instructions included the name and address of the person to be served, the
reason why (to appear as a witness in a murder trial), and the steps to be taken.56
With the initiation of a prosecution, Young had to deal with procedural requests
from defence counsel. In April 1854, Provincial Secretary Lewis M. Wilkins relayed a
request from his brother Martin, a fellow lawyer and counsel for Nicholas Martin. Martin
Wilkins wished that Young, on behalf of the Crown, would consent to have a deposition
taken at Pictou from an elderly and infirm witness unable to travel to the Sydney trial.
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Young considered the situation and consulted with the province's chief justice. Having
found no precedent, Young concluded that he had no power in a capital case to order the
deposition and refused the request.57
On an as-needed basis, Young corresponded with judges about criminal business.
In November 1854, for example, he wrote to NSSC justice William F. DesBarres,
requesting the minutes from a number of cases which DesBarres had recently decided.58
Young also sought confirmation in relation to a matter of criminal procedure. DesBarres
had presided at Nicholas Martin's murder trial. Young wished to know whether the
ground of Martin's acquittal had been entered on the jury panel. This was a matter of
some controversy. Defence counsel Martin Wilkins maintained that the basis for the jury's
acquittal verdict should not have been specified, and in any event, without a provincial
statute to govern the criminally insane, there was no justification to keep his client
imprisoned.59 In a letter to Young, DesBarres recollected having asked the jury whether
its members acquitted on the ground of insanity, to which they answered affirmatively. At
that point, DesBarres recalled, "I directed the officer of the Court so to record their verdict
which I presume he did."60
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Young's active involvement in a variety of tasks relating to criminal prosecutions
differed from the approach in England. The English tradition preferred for the most part to
leave criminal prosecutions to private individuals or to the police.61 The Attorney General
there tended to become involved only in serious cases against the state, such as treason or
sedition, or matters with constitutional implications.62 The Nova Scotian system more
closely resembled that in nineteenth-century Ireland. The Irish attorney general assumed
an overall, supervisory role in relation to criminal prosecutions. He inspected and
approved informations prepared for use at the assizes. He also received reports on the
progress of prosecutions.6'' He was assisted in the counties by a number of local lawyers.64
Unlike Nova Scotia, however, most of those local lawyers enjoyed salaried positions.
Each Irish county had a local Crown solicitor, a salaried official who conducted quarter
sessions prosecutions under the Attorney General's direction. For each of Ireland's six
circuits, a salaried Crown solicitor prosecuted at the assizes. In addition, the Attorney
General appointed two Crown counsel on each circuit and three supernumerary counsel for
each county. These additional counsel, paid by fees, acted if regular counsel were
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unavailable or if assistance was required because of a larger than anticipated workload.65
Closer to Nova Scotia, in 1857 Ontario adopted an innovation, the county attorney, for
prosecutorial assistance at the local level. An appointee under pleasure, who received fees
for his services, the county attorney oversaw, began, and conducted quarter sessions
prosecutions. At the assizes, he assisted the Crown counsel, unless the lack of outside
counsel required the crown attorney to personally perform a prosecution.66 Nova Scotia
did not adopt either the Irish or Ontario approaches to local prosecutions. In light of Nova
Scotia's much smaller population, one would imagine that a system relying on ad hoc
appointments of QCs was preferred as a more cost effective measure.
Likely as an adjunct to his supervision of criminal prosecutions, Young oversaw
certain matters of public security. In December 1855, Joseph Allison, High Sheriff of
Hants County, informed Young in writing about the escape of two prisoners from the
county jail at Windsor. During a storm, William Le Rosignol and William Webster had
used an auger to make a hole in the jail's wooden wall.67 As a matter of interjurisdictional cooperation, Young maintained contact with attorneys general elsewhere in
British North America.68 One can also characterize as a matter of public security the
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proceedings which followed Nicholas Martin's criminal trial.69 In 1854, Nova Scotia had
no legislation to govern the criminally insane. By order of the Lieutenant Governor,
Martin was kept in custody at Sydney. Young insisted that a court order would be required
to obtain Martin's release.70
The Martin case did not fade from public attention. In addition to the popular
support he enjoyed, Martin attracted the attention of the Conservative opposition, which
saw an opportunity to damage the Government's reputation. Martin Wilkins, who had
defended Martin at trial, was also a Conservative MHA. Wilkins enlisted the assistance of
Samuel P. Fairbanks, QC, a fellow Conservative, lawyer, and one of Young's former
articling principals. Fairbanks sought a rule nisi for a writ of habeas corpus. On
November 26, 1854, however, the NSSC upheld Young's position, with Chief Justice
Brenton Halliburton concluding, "The Crown as the parens patriae is entitled, by its
inherent prerogative, to the custody of all insane persons, for the purpose of protecting the
community."71
On February 7, 1855 Wilkins raised the Martin case in the Assembly. Wilkins
argued, "My client is an injured man, wrongfully deprived of his liberty and it is therefore
the duty of this legislature to rescue him from his captivity." He continued, "if in the
discharge of my duty I am compelled to remark on the conduct of judges and others it is
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both my misfortune and theirs."72 Young disputed some of Wilkins's allegations, such as
the claim Martin was kept in a filthy cell. Young also pointed out that Judge DesBarres
had expressed a fear for his life should Martin be released. Nonetheless, Young also spoke
sympathetically, suggesting that he would be pleased "if anything can be done to relieve
[Martin] from incarceration with propriety and safety...."73 Despite this, Young thought
that emotion had to defer to the law, which bound the Government and placed Martin in
limbo:
What is the law of the land? The Common Law, resting on the eternal principles
of justice, which can never die! There is no principle clearer than this: that if a
man has taken the life of another when in a state of insanity - and it is so reported
to the Government - then the law steps in and directs the Government to hold
him.74
Pressure from the Conservatives worked in Martin's favour. The Government
agreed to appoint a commission to rule on Martin's insanity. The commission and a 12member grand jury met on March 15, 1855. Young, who presented the Government's
case, mentioned plans to adopt an Imperial statute, which permitted the detention of the
criminally insane. He indicated that the Government had no intention to subject Martin to
another criminal trial. Nonetheless, for the Government, Martin's state of mind was still
in issue. On the other side, Martin Wilkins argued that the basis for the jury's acquittal
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should not have been specified, and that in any event, keeping Martin imprisoned on the
ground of insanity was not justifiable. When the jury found Martin to be sane, the
Government ordered his release.75

2)

Legal Advisor to the Crown
Providing legal advice to the Crown and government was another major function

for Young the Attorney General. It helped to ensure that the administration of government
was conducted in accordance with the law.76 This role was also synonymous with the
Attorney General office in British North America and in England.
Whether as a result of requests made directly or through the Provincial Secretary as
intermediary, Young advised the Lieutenant Governor on legal matters. In relation to
capital crimes, Young was consulted for his views as to clemency. For example, on
January 12, 1855, Lewis Wilkins, the Provincial Secretary, wrote to Young on behalf of
the Lieutenant Governor, following the conviction of William Sime, of the Royal
Engineers, for murder.77 Sime was scheduled for execution in 10 days. The Lieutenant
Governor had previously communicated with Chief Justice Brenton Halliburton, the trial
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judge, who thought that the execution should proceed. Having a memorial from the 12
jurors at Sime's trial, the Lieutenant Governor wished to know whether he could take that
document into account, and if so, what weight to accord to it.78
As with certain criminal prosecutions, Young was not averse to delegating requests
for advice from the Lieutenant Governor. In 1856, the Lieutenant Governor sought
Young's views on mitigating the five year prison term which Gideon Eaton had received.
During Kentville celebrations over the fall of Sebastopol, Eaton had killed another man by
recklessly discharging a firearm. Young in turn sought the advice of Adams G. Archibald,
the Solicitor General. Taking into account both facts and law, Archibald recommended
that time served (about a year to date) and banishment for the remainder of the five year
term would be adequate.79
Maritime transport was vital to Nova Scotia's economy and security, an importance
reflected in ship ownership in the province. In the 1850s, Nova Scotia had more than
twice as many ships as New Brunswick and Prince Edward Island combined, with far more
total tonnage than those two other provinces.80 The Imperial Merchant Shipping Act, 1854
required the registration of vessels of a certain tonnage. For the purposes of the Act, the
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Lieutenant Governor was treated as the provincial Registrar of Shipping.81 Young
frequently provided legal opinions about whether new ship registrations should be
approved. For instance, in June 1854, he recommended registration of the schooner Effort,
as long as the ship owner made available the original certificate of registry and provided
the requisite security required under the Imperial statute.82 Young's advice in this context
took the form of a recommendation to the Lieutenant Governor, conveyed through the
Provincial Secretary.8j
Young's legal advice extended to other government officials, both provincial and
Imperial. In 1855, the Postmaster General requested Young's opinion as to whether a
stage coach operator could legally deliver a letter attached to a parcel without having to
transfer it to the post office.84 The same year, Young charged the Commissariat
Department £5, 16s., 8d. for legal opinions about a contract relating to a barracks.85
During his tenure as Attorney General, Young also did work for the Provincial Secretary,
the Railway Commissioners, the Ordnance Department, and the Board of Works.86 From
surviving records, it is not always possible to discern whether Young's work for
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government was seen as part of his Attorney General duties, or whether he happened to be
Attorney General when providing certain services to government.
On one occasion, the Crown department which consulted Young was not pleased
with his opinion and therefore appealed to a higher authority.87 Legislation empowered the
Railway Commissioners to expropriate any land needed for railway construction. It was
decided that the best route for the line lay through a field at the head of Bedford Basin.
The Ordnance Department had possession of the property, on which it stationed a small
guard to apprehend deserters escaping Halifax. The Railway Commissioners offered to
pay a reasonable price for the land and to assist as necessary in catching deserters.
Ordnance did not wish to relinquish the property, ostensibly for military reasons. It sought
Young's counsel as Attorney General.
Young did not yield to any perceived pressure from the Imperial authorities. He
provided the opinion that under the statute Ordnance was no different from any other land
proprietor. As long as the Railway Commissioners properly registered their intentions,
they could devote the property to railway use. Ordnance was not pleased and raised the
alarm in London that the Nova Scotia Railway Commissioners would next use their
powers to seize the Halifax Dockyard. Sir John Russell, Colonial Secretary, intervened.
He instructed Sir Gaspard Le Marchant, Lieutenant Governor of Nova Scotia, not to
permit the Railway Commissioners to expropriate any more land that was being used for
naval or military purposes, unless an Imperial secretary of state gave permission.

See JHA (1856), Appendix 4.

This placed Le Marchant in a difficult position. He had to obey his overseer. On
the other hand, he had approved the legislation in dispute. He turned to Young for advice.
As part of a report summarizing the origin and nature of the railway legislation, Young
brought to Le Marchant's attention a face-saving provision. The legislation empowered
the Governor in Council to inspect all contracts and proceedings of the Railway
Commissioners and to suspend consent if necessary. Although this did not obviate the
need to comply with Russell's order, it did demonstrate that Le Marchant had consented to
legislation under which Crown interests were protected.
In his role as government advisor, Young was not always pleased about receiving
requests for help from JPs. In November 1856, for instance, James Croucher, JP, asked
Young what action might be possible against two brothers who refused to work on the "
province's roads, as required by the statutory labour scheme.88 Young provided Croucher
with an opinion, supported by reference to the relevant legislation.89 Young, however,
cautioned, "I send this as you are in a difficulty but it is no part of my duty to answer such
inquiries - otherwise I would have more of them than I could have time for."90 Young's
approach indicates a willingness to allow for local initiative in the administration of
justice. Similarly, attorneys general in Upper Canada did not consider it part of their
duties to assist local magistrates. As local government grew in Upper Canada, attorneys
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general became increasingly concerned about the extent of their obligations to magistrates.
A compromise was reached, whereby the Attorney General would provide advice to a local
official where the public interest in general was at stake, or where the promotion of
uniform action throughout a department was desired.91

3)

Supervisor of Legislation
As Attorney General, Young was responsible for ensuring the validity of bills

which the Government brought forward for enactment. He drafted individual statutes and
sought similar work from MHAs with legal training. In 1856, for example, in a letter to
Solicitor General Adams G. Archibald, Young reported on having drafted a bill which
embodied recent changes to English commercial law. In collaboration with William A.
Henry, by then the Provincial Secretary, Young planned to work on consolidating and
improving jury legislation. Young asked whether Archibald had any law reform ideas.92
On an annual basis, Young prepared a list of legislation enacted over the past year,
as well as summaries of the statutes' purposes or effects.93 The list was sent to England
for review by Imperial law officers, who could disallow legislation seen as outside the
purview of the provincial House of Assembly. Given Young's legislative duties, he also
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found himself a prime contact for law reform suggestions.94 For instance, he received
suggestions to reform the liquor regulation law, the marriage law, and the statutory labour
system. Correspondents providing law reform proposals included the Lieutenant
Governor, the Anglican bishop, judges, and JPs.95

4)

Defender and Facilitator of Crown and Governmental Interests
Young's work on behalf of the Crown was not confined to criminal matters and

legal advice. He also defended the Crown's interest in civil cases. For example, he had
responsibility for defending the Crown's real property rights. In November 1854, William
A. Henry advised Young that the province's telegraph company was asserting the statutory
right to place poles in ditches and even in roads. Henry was of the view that Young should
take legal action, if there was a prospect of success: "The public are speaking out loudly in
some places and I am of opinion the Act gives [the company] no such right and that any
person might abate the nuisance to the public highway."96 In nineteenth-century Nova
Scotia, trespass on Indian land was a common problem. At that time, however, the
Mi'kmaq tended not to access the courts in order to defend their rights.97 In September
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1856, Henry brought to Young's attention one McPherson who was committing such a
trespass. Henry, no longer Solicitor General at that time, nonetheless offered to act as a
QC on Young's behalf, so long as the latter prepared the requisite documents.98 It is not
known whether Young took action, nor whether his intervention was ever requested
further to an 1762 statute which required the Attorney General to prosecute on behalf of
Indians who thought themselves cheated in a commercial transaction."
Outside the adversarial sphere, Young served as a type of Crown solicitor. He
drafted contracts on behalf of the Crown or government, as he did in 1855, to govern the
carriage of mail.100 He also prepared necessary documents relating to the Crown's land
interests. On April 8, 1854, once the decision was made to transfer the Governor's Farm
from the Board of Works to the Railway Commissioners, Young was entrusted with
making the arrangements either by deed or lease.101 In 1856, Young also received the
assignment of preparing a lease for mining operations at Springhill.102
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III.

Maintaining a Private Law Practice
As took place elsewhere in British North America, in Ireland, and in England,103

Young was entitled to maintain a private law practice concurrently during his tenure as
Attorney General. Given its prestige, the Attorney General's office was perceived as good
for attracting private business.104 It was also thought that permitting an attorney general to
remain in private practice helped him to keep his legal knowledge current and his skills
sharp.'05
In fulfilling his dual role as public and private lawyer, Young enjoyed the
assistance of Samuel C. West, his competent and indefatigable law partner. Young placed
so much reliance on his law partner's abilities that in 1854 he left West in charge of their
law office and embarked on a lengthy trip to Britain and Europe. Young's departure
occurred mere months after his appointment as Attorney General. In terms of Young's
Attorney General duties, not only did West handle routine correspondence,106 but he also
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performed substantive work issued under the name of the Attorney General's office.107 At
the time, Nova Scotia did not have a Department of Justice with salaried employees.108
For assistance, West could, however, call upon articling and other clerks at his law
office.109 It appears that Young was expected to pay any expenses associated with that
help. This system, whereby an attorney general relied on his own resources, in terms of
both personnel and office space, to complete his work also prevailed in mid-nineteenthcentury England.110 During Young's absence, Provincial Secretary Wilkins had promised
to help West with the Attorney General's workload."' Whether Wilkins did so is not
known.
West knew Young well enough to question the wisdom of the latter's trip, which
would deprive the Government of Young's leadership as Premier at a time when
considerable public controversy prevailed over railway construction in the province. West
politely acknowledged the "great trust & confidence" which Young had placed in him.
Nonetheless, West was also "very sorry indeed you do go." He added, "I perceive there
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will be a great many matters I must manage & adjust on my own responsibility.""2 While
Young was away, West provided him with regular reports about legal matters. A small
amount of resentment at Young's absence crept into West's reports. In a letter dated
August 17, 1854, West alluded to a "very heavy criminal calendar" and suggested,
"depend upon it there is plenty work in store for you." He added, "You had better get a
surfeit of pleasure now," as "You will have no time to think...after you touch Cunards
Wharf.""3 Two weeks later, West remarked, "I had promised myself a pleasant jaunt this
Summer, but one gets accustomed to disappointments & forgets them."114
West shared Young's appreciation for the value of having up-to-date legal
materials on hand. In 1854, with Young in England, West wrote, "There are additional
criminals in jail & I think it would be well to bring out some standard work on criminal
practise."115 West went on to point out, "I see there is a work on the new common law
practise by Chitty & forms by Greening"and concluded, "Ought we not to have them?"" 6
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Young seems to have listened to his colleague's suggestions. While in London, Young
purchased a number of texts, including Archbold's Criminal Pleading, and a guide to the
1852 and 1854 English civil procedure statutes.117

IV.

Remuneration
Discerning what tasks fell within the scope of Young's salaried duties as Attorney

General is not easy. In some instances, it is not possible to know whether work was
considered part of the Attorney General's role, or whether Young simply happened to
provide a certain legal service while serving as Attorney General. This confusion over
payment for an attorney general's services was not confined to Nova Scotia. In England, a
small salary paid to the Attorney General was discontinued in 1831 . u 8 Later on in the
nineteenth century, the House of Commons on several occasions tried to understand (with
incomplete success, it appears) what portion of an attorney general's work was performed
without charge, what entitled an incumbent to fees, and what was part of his private law
practice.119 In an appearance before an 1850 parliamentary committee, Sir John Jervis,
then England's Attorney General, explained his practice in relation to requests for legal
opinions or answers to questions. Jervis treated a matter as part of his official duties and
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therefore did not charge for it if the request came directly from the Prime Minister or a
departmental head. Jervis charged a fee if the Home Office or Solicitor to the Treasury
sent the request.120
During Young's tenure as Attorney General, he received a respectable salary, £500
per year. Young's salary was half of what attorneys general earned in Upper Canada. One
should not, however, overlook that the £1,000 Upper Canadian salary comprised a retainer
and payment of all fees and reimbursements formerly received for services provided in a
public capacity.121 In contrast, Young was entitled to fees for performing some of his
official duties. In both Nova Scotia and Upper Canada, for the most part, where matters of
civil law were involved, the Crown was treated like any other client.122 As a result, Young
charged for such work as drafting contracts for government departments. In October 1856,
for instance, the firm of Young and West prepared an account of £35, lis., 8d. for legal
research, a written opinion, and the drafting of contracts and bonds on behalf of the Post
Office.123 During his years as Attorney General, Young recorded a net annual average of
£1,233 in business earnings, an amount which seemed additional to his £500 salary.124
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In 1869, a dispute arose between then-Attorney General Martin I. Wilkins and Sir
Hastings Doyle, the Lieutenant Governor, over payment for legal opinions which the
former had prepared for the latter's benefit. To help resolve the dispute, Young was asked
to describe his former billing practice as Attorney General. He replied, "I never received
fees nor made any charge for legal opinions furnished to the Governor or to the Officers of
the Govt, consulting me as to the performance of their official duties."125 Nonetheless,
Young had charged for legal opinions relating to ship registrations, which took the form of
advice to the Lieutenant Governor.126 Either Young was mistaken about an aspect of his
billing policy from 12 years earlier, or he had a reason for charging in relation to that
work. Perhaps he reasoned that providing advice about ship registrations really benefitted
local port officials, who were neither Crown representatives nor departmental heads.127

V.

Head of the Provincial Bar
As principal law officer, Young was ex officio head of the provincial Bar.128

Certain aspirants to the Bar therefore sought Young's assistance. They asked for his help
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in relation to applications for their admission, which were heard before a judge in
Chambers. In September 1856, Henry Kaulback, a Nova Scotian studying law at Harvard,
wrote to Young.129 Young had offered to get Kaulback permission to sign the Barristers'
Roll as of the upcoming Trinity term. Kaulback's preference was to remain in
Massachusetts until the end of January 1857, by which time he expected to have received
an LLB. Lawyer aspirants also asked Young for advice. Kaulback requested Young's
suggestions for titles to include in a private law library. Young complied, recommending
13 titles, including Kent's Commentaries, Greenleaf on Evidence, Angell on Limitations,
and, "if a modern copy can be got," Selwyn 's Nisi Prius. 13° The majority of texts on
Young's list were American, or at least American editions of British works. Young's
emphasis on American publications may have led to a subsequent inquiry by Kaulback,
asking if Young wished to suggest any more law books from England.131
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VI.

Attitude towards the Position
Young found the combination of service as Premier and Attorney General to be

exhausting. Within weeks of his appointment, on April 25, 1854, he wrote to Adams G.
Archibald, "I find as I expected that my new office is no sinecure." He added, "Every day
& almost every night has brought its own occupations."132 To those pressures, one must
add the burden of a private law practice. In November 1854, he commented, "The charge
of the government & of the Criminal business of the Crown is no sinecure & though I
never complain of work if I can get through it I sometimes think that I have rather too
much to do."133 In Upper Canada, Robert Baldwin suggested, "No one who has not filled
this office...can have any just conception how thoroughly every moment of time is
occupied."134 Across the Atlantic, Sir John Jervis used some remarkably similar language
to convey his impressions:
Anyone who has not held the office can have no conception of the labours of an
Attorney-General. I am practising, of course, in my private business; I am obliged
to prepare myself as well as I can for that, in addition to my public duty. I am kept
officially in the House of Commons to two or three o'clock in the morning,
sometimes, and I am obliged to be in court again at half-past nine the following
morning. Nobody, who has not experienced it, can have a notion of the wear upon
the Constitution.135
For both Young and Baldwin, dealing with innumerable patronage requests helped
lead to fatigue. In nineteenth-century Nova Scotia, applicants for justice-related positions
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were not shy. For instance, waiting for an ill incumbent to die before seeking his position
was not considered necessary. On May 29, 1856, Peter Bonnett wrote to Young about the
sheriff of Annapolis County, who was near death after having suffered a "paralytic attack"
the previous night.136 Bonnett implied his interest in the shrievalty, or in any other post
that might become vacant should another officeholder replace the sheriff.137 A week later,
with the sheriff still clinging to life, another supplicant, Charles M. Forbes, expressly made
known his interest in the position: "this office, were I appointed, it would be my studied
desire to fill in that manner that would be most creditable to myself and satisfactory to the
government and county."138
Although he found his duties onerous, Young could at times display a nonchalance
towards his responsibilities as Attorney General. In 1854, when the premiership entailed
travel to London, England and five weeks of negotiations over the commutation of Crown
rights in the province's coal reserves, Young followed the business portion of his time
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away with a far lengthier pleasure trip of some two months spent in Europe.139 He
received regular reports from the progressively harried West, but did not appear concerned
about returning home. Similarly, Young seemed content to entrust a great deal of
prosecutorial work to his solicitors general. He expected those doing work on his behalf to
show initiative. In June 1856, after William A. Henry had made a request at fairly short
notice for subpoenas to compel witnesses to attend at the murder trial of John Snow,
Young made it clear that the request should have occurred two weeks earlier: "The
criminal business on your circuit I consider as entirely out of my charge."140 Young had
the luxury of taking an insouciant approach to the attorney generalship, given that he had
competent and diligent assistants to support him.

VII.

Conclusion
James Murray Beck suggested that Young, along with two other pre-Confederation

attorneys general, James Boyle Uniacke and James William Johnston, failed to enhance
the prestige associated with the attorney generalship.141 If Beck's assertion (which he did
not substantiate) is valid in Young's case, it was not through the latter's lack of
competence, organization, or productivity. Whether from other duties or lack of interest,
Young did not always devote his full attention to the Attorney General's office. This is
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understandable, given that he had a province to administer and a law practice to maintain.
In any event, the picture which emerges is of Young fulfilling a wide range of duties,
which required knowledge of both public and private law, as well as advocacy and
solicitorial skills. When not performing these requirements on his own, Young was
careful to delegate work to capable subordinates. Despite the burdens of duties at the
Cabinet table, Assembly chamber, and law office, Young also tried to remain current in his
legal readings and also found time to advise and assist aspiring lawyers.
If Young did contribute to a lack of public esteem for the attorney generalship, a
possible cause is Young's association in the public mind with certain high-profile cases, in
which the Crown was unable to secure a conviction anticipated by the community, or
where the Crown pursued a penal sanction, despite public sympathy for the accused.
Where a criminal trial had religious overtones, both possibilities co-existed, with Young
certain to disappoint segments of either the Protestant or Catholic communities. This
public aspect of the attorney generalship likely overshadowed other lesser known, but
much more significant, work completed by Young in that capacity.
Far removed from the drama of criminal courtrooms, Young played an important
role in the overall administration of justice and legislative development. With
consequences for communications, transportation, and public order in the province,
Young's work helped to establish conditions and infrastructure necessary for the early
industrial stage of the province's economic development.

CHAPTER VI: Reforming the Law
I.

Introduction
Members of the Young family had a longstanding reputation as political, social,

and economic reformers in Nova Scotia. Scottish Enlightenment-era scholar John Young
imbued in his offspring the idea of human capacity for self-improvement, especially
through education and hard work. Renown and a small measure of financial reward came
to the senior Young in his role as advocate of agricultural improvements. When elected to
the House of Assembly in 1824, he was associated with other reform-minded members.1
In his early twenties, though on an anonymous basis, William Young also adopted
a public reformist stance, in his capacity as editorial writer for the Acadian Recorder? He
continued his affinity for reform causes during his time in the Assembly. Soon after his
first election to office in 1832, he began to make inquiries about the province's system of
mining leases.3 That investigation was cut short in April 1833, when Young lost his seat,
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following a finding that he had condoned election violence at the Cheticamp poll. Once he
regained his seat in 1837, however, his reformist sentiments were evident for his close to a
quarter-century of service as a legislator.
This chapter, which concerns William Young's relationship to law reform in his
role as an elected representative and member of the provincial Cabinet,4 aims to answer a
number of questions. By what means did Young contribute to changes in Nova Scotia's
legal landscape? Did he devote particular attention to any topics, and if so, what themes
and ideas characterized his efforts? How did Young's legal readings support his reform
work? In answering these questions, this chapter takes the position that Young's approach
to law reform, though liberal for the most part, was also willing to accommodate other
perspectives. For example, Young protected private property, but acknowledged that to
facilitate railway construction, community interests could trump ownership rights, if
compensation was provided to affected land owners. Through his decades-long efforts to
improve the province's courts and civil procedure, Young promoted access to justice, in
the form of lower costs and quicker results. It is noteworthy, however, that in relation to
one of liberalism's elements, namely equality, which is often associated with increasing
centralization, Young exhibited a balanced perspective. He accepted the importance of
local influences, especially by promoting the use of juries.
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II.

Particular Interests and Contributions
As a law reformer, Young was especially interested in four areas and made the

most substantial contributions in those fields. He paid particular attention to the law as it
affected the creation, transfer, and protection of private property. He was instrumental in
preparation of the province's first statutory revision. Young manifested a decades-long
interest in the reform of common law courts and their procedure. Fourth, he was a
longstanding proponent of the Chancery Court's abolition.

1)

Creation. Transfer, and Protection of Property
From an early point in his legal career, Young enjoyed a lucrative law practice. As

his legal business grew, he had increasingly large sums of disposable capital, which he
invested in land, mortgages, banks, and insurance companies.5 Acquiring, preserving, and
when necessary, disposing of private property were important to Young. Indeed, in an
1853 memorandum concerning Chancery reform, he deemed the "most important rights"
to involve "character and large amounts of property."6 Accordingly, much of Young's law
reform activity reflected his interest in private property.
In 1842, Young introduced comprehensive probate legislation,7 which provided the
foundation for the province's current system for processing wills and distributing estate
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assets. In Nova Scotia, the 1830s, for the most part a time of economic prosperity,
witnessed the development of a middle class. Its members wished to ensure that when
they died, their wealth was transferred in an orderly and efficient fashion, and in
accordance with their wishes. The 1842 statute responded to that perceived need. It
acknowledged the need for wider and more specific powers for probate courts. Prior to
1842, the vagueness of probate procedures compelled many executors to have the
Chancery Court administer estates, which could be a lengthy and expensive process.8 In
each county, the 1842 statute set up probate courts, administered by registrars of probate,
who recorded details about wills, kept wills and related documents on file, served as court
clerks, and performed certain quasi-judicial roles. The 1842 statute also covered such
topics as executors' duties, rules for distribution of estate property, administration of
intestacies, notices to creditors, proof of wills, insolvent estates, and witness depositions.9
In addition it prescribed court forms and set out applicable fees.
As Attorney General, in 1855 Young supported the enactment of legislation which
provided for the appointment of local shipping registrars.10 The Imperial Merchant
Shipping Act, 1854 had made the Lieutenant Governor the province's chief shipping
registrar. In turn, the provincial statute authorized the Lieutenant Governor to appoint, for
particular ports, a principal officer of customs and of navigation laws. That official in
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essence acted as a deputy registrar. The appointment of local shipping registrars had an
important security component. It enabled the central government to keep track of vessels
in the province, which could be important in time of war. The reform also had
implications for private business and ship ownership. By making ship registration easier,
the Government facilitated the transfer, charter, mortgaging, and insuring of vessels.
In another intersection between transportation and private property rights, Young
sponsored legislation in 1855 to allow assessments for railway damages.11 Further to that
statute, once a year, a special jury of 12 in each county would determine amounts to be
awarded to land owners for portions of their property expropriated for setting down
railway tracks or building stations.12 The use of a local jury replaced a requirement for
three appraisers.13 Assessments accumulated 6% interest from the time of expropriation
until payment was made.
Although involving quite different contexts, these three instances-probate reform,
local ship registrations, and payment of railway damages-involved a common
characteristic, the creation through statute of systems which recognized and protected
private property rights. In terms of probate reform, the state extended its influence in order
to help facilitate the transfer of wealth. Vessel registration not only made the transfer of
existing property easier, but also helped to promote the creation of new property, in the
form of financing and insurance for recently built ships. The concept of railway damages
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was distinct from the other two instances, in that it involved the state taking away a type of
property or infringing on property rights in order to promote the building of railways, a
project perceived to benefit the province as a whole. At the same time, however, a system
was established, to recognize the rights of land owners affected by railway development.
It is also noteworthy that the assessment system expanded reliance on local interests, in the
form of 12-man juries.

2)

Revised Statutes. 1851
In 1849, Young, in addition to Jonathan McCully, John William Ritchie, and

Joseph Whidden, was appointed a commissioner to consolidate and simplify the
province's statutes. James Thomson, a lawyer and Young's cousin, assisted the
commissioners. Young soon seized the initiative and presented his colleagues with a
memorandum setting out his vision of the undertaking. He proposed a methodology,
structure, and guiding principles.14
Young presented his colleagues with three options: a chronological rearrangement,
as New Brunswick had done; a consolidation; or a complete, systematic revision, in the
style of New York and Massachusetts. He did not favour a complete reformulation of the
statutes, because that option would involve too much work, as well as too great a change
in structure and language. He did not relish the prospect of tackling controversial topics

MG 2, vol. 732, #267A, William Young, Draft Memorandum, 7 May 1849.
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such as the established church. More generally, he suggested that provincial legislation
was not yet mature enough "to be susceptible of so systematic & scientific an
arrangement."15
Young acknowledged that the commissioners did not have the power to change the
law. They could, however, rearrange materials and delete obvious errors and surplus
language. As a starting point, he suggested reviewing all of the province's statutes, to
determine the state of the law. In terms of particular subjects in need of review, he
mentioned absconding debtors and the bail process in relation to personal property. Young
also gave the "revenue laws" special notice, suggesting, "I would endeavour to reduce
them into one Chapter with sections, simplified & rendered plain and easy to be
understood, & with a special construction clause, so as to make them a model of homely,
vigorous English."16
The other commissioners followed Young's lead. Their interim report was largely
modelled on his suggestions.17 In their final report,18 which Young seems to have
drafted,19 the commissioners acknowledged that they had not been entrusted with the
power to change the law in a material sense. Rather, their remit had been to "methodize
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and simplify" the law.20 Nonetheless, they achieved far more than a chronological
arrangement with a few cosmetic changes. The final product, really a statutory revision,
was the first such initiative in a British colony.21
In 1850, the commissioners received a grant of £300, of which £64, 12s., Id. was
allocated for copying and stationery.22 In 1851, they received another grant of £700, a sum
meant to take into account all expenses for assistants, copyists, and supplies.23 When one
considers the many hours of tedious, detail-oriented labour required over the course of
some two years of statutory revision, resulting in a volume which approached 600 printed
pages, the suggestion by one modern historian that Young's participation as a
commissioner represented a "favour" from the Government24 lacks substance. Young was
nonetheless sensitive about charges that he had profited from the statutory revision.
During the course of an Assembly debate a few years after the statutes' publication, Young
asserted, "The Revised Statutes cost £1,000 - why sir, they have been worth to the country
five times what they cost."25
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The Revised Statutes of 1851 comprised a new code of 170 chapters. Given their
new arrangement and aim to simplify language, the commissioners claimed to have
rewritten every section of the existing legislation. In some cases, they conceded, it had
been necessary to "exercise a pretty large discretion."26 The repealing chapter affected
some 750 statutes.
The commissioners did not attempt to hide their areas of emphasis:
The main advantage to be derived from the work will be that the Laws which
regulate social life, protect and transmit properly, determine political rights, and
define the punishment of offences, have been reduced to system, and clothed in
simple and perspicuous language, so as to be intelligible to all who may have
occasion to consult or who may choose to study them.27
More specifically, the Preface to the Revised Statutes identified those aspects
which the commissioners found especially noteworthy:
The new chapters...materially alter the law affecting corporations, officers and
others in possession of property the title to which is in dispute between third
parties, and the partition of lands held jointly or in common.
The abolition of estates tail, of joint tenancy, and of the principle of tacking
mortgages,—the necessity for recording leases of land in certain cases,—the more
extensive operation of the statute of limitation,—the amendment and simplification
of the law for recovering amounts due by absconding debtors,—the further
protection to public officers in the discharge of their duties, and the facilities
afforded to magistrates in the exercise of their criminal jurisdiction, are among the
important changes introduced.28
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For the most part, we do not know how the commissioners allocated their work.
Young, however, claimed an "active part" in preparation of the revision and strikingly, for
a lawyer generally associated with aspects of private law, on one occasion claimed a
particular involvement in the section on criminal law.29 Given Young's vision at the
planning stage, as well as his manifest initiative, diligence, and energy, one may
nonetheless reasonably conclude that he had a hand in all major facets of the revision.
Young's early exposure to Scottish Enlightenment thought would have provided him with
the philosophical background helpful to lead an enterprise of this nature. As manifested in
one of its enduring accomplishments, the Encyclopedia Britannica, the Scottish
Enlightenment exhibited confidence in man's ability to organize knowledge so that it
could be taught and shared.30
Examining all the major reforms implemented through the 1851 Revised Statutes is
beyond the scope of this thesis. Instead, as an illustration of the type of work effected, it is
noteworthy that the subject areas highlighted by the Commissioners reveal a strong affinity
for one of Young's major law reform interests, namely private property rights. This is
particularly reflected in the Commissioners' approach to real property, the most important
private property right in what was then a largely rural society.
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For the most part, land law in Nova Scotia, as in other British colonies, was more
liberal than in England.31 During the 1850s, Nova Scotia was primarily a province of
small farmers who worked their own lands.32 The 1861 provincial census recorded that
92% of the population lived in rural areas.33 As in the rest of the Maritimes, the ethos of
the self-reliant and freedom-loving yeoman farmer predominated. It was considered a
man's right to be able to afford enough land on which he could raise his family.34 Nova
Scotia was not a land of titled nobles with immense estates which they wished to keep
within their families in the future. Rather, land in Nova Scotia was treated more as a
commodity. The 1851 Revised Statutes continued the liberal Nova Scotian approach to
land law, in their treatment of estates tail, joint tenancies, and tacking of mortgages. Close
to 20 years before, Beamish Murdoch in print had urged reform in all these areas.35
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Although no record exists of Young referring to Murdoch's suggested real property
reforms, we do know that Young's private law library included a copy of Murdoch's
Epitome.*6
Further to the concept of an estate tail, the owner of real property could convey it,
on the condition that its future ownership was restricted to blood descendants or more
particularly, those of a certain sex. If a future owner failed to produce offspring to satisfy
the estate tail's requirements, ownership of the property would revert to the owner (or his
or her estate) who had set up the estate tail. This device was designed to keep ownership
of land within certain families. In essence, each recipient of an estate tail had only a life
interest. For owners subject to an estate tail, it therefore had certain disadvantages. One
could not transmit the property by will, and one's prospects for granting a mortgage were
constrained/7
It was possible for the holder of an estate tail to wriggle free of its restrictions. A
fictitious law suit served as the artifice. If A, the holder of a property subject to an estate
tail, wished to convey it to B, A simply conceded ownership when B commenced a legal
action against A. As recognized legal owner, B was then free to dispose of the property
free of the estate tail.38 That loophole was, however, complicated, not available in all
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instances, and involved the payment of legal fees. Accordingly, in 1832, Beamish
Murdoch had called for reform:
This kind of estate is entangled with a most tremendous chaos of refinements and
difficulties, on some of which the most erudite lawyers differ in opinion
occasionally. Some change will be very salutary, as landed property in NovaScotia advances in value, to prevent intricacy and uncertainty of title, which are
sure to follow the law of entails.39
The Revised Statutes eliminated the concept of estate tail. An interest which
would otherwise have been an estate tail was to be treated as a fee simple.40
The 1851 revisions also dealt with perceived unfairness caused by joint tenancies
and tacking of mortgages. In his Epitome, Beamish Murdoch explained that in the early
years of British settlement in Nova Scotia, little attention was paid to the forms of real
property conveyances. At common law, unless otherwise specified, a conveyance to
multiple parties took the form of joint tenancy. One of its features was the "right of
survivorship," whereby upon death, the entire interest of a joint tenant was transferred to
the other joint tenants, with nothing remaining to be conveyed to heirs by way of will.
Where inattentive or uneducated people were involved, this could lead to hardship:
Joint tenancy, though originally a favorite of the feudal system, in latter times has
been considered as odious, on account of the right of survivorship. The
inconvenience of this incident, is, that persons unskilled in law may unwittingly
take a joint estate, and not having divided it, on their death their children are
deprived of the property; a result which had never been contemplated by the
parent.41
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The Revised Statutes dealt with the perceived problem surrounding joint tenancy
not by eliminating the concept, but by making tenancy in common the law's default
position. Unless the parties specified otherwise, an interest held by two or more people
would be assumed common.42
Where more than one mortgage is granted on real property, their order of
registration determines their priority, with the first registered mortgage having the highest
rank. The concept of tacking provided an exception to this scheme. If a mortgagee
advanced additional funds after the creation of subsequent mortgages and had no
knowledge of those later mortgages, he or she would be entitled to add (tack) the new
advance to his or her first mortgage debt. Moreover, a third mortgagee, who loaned
money without knowledge of a second mortgage, was entitled subsequently to purchase
the first mortgagee's interest. In this way, the second mortgagee might not be repaid until
both the first and third mortgages were discharged. In 1832, Murdoch described tacking as
"a principle considered hard and unreasonable by many writers on the subject" and
therefore worthy of reform.43 The Revised Statutes expressly eliminated the tacking of
mortgages.44
In terms of private property, specifically land ownership, the 1851 Revised Statutes
therefore made it easier to convey real property. They also made the interest of certain
land owners more secure, by helping to ensure that an interest was not lost through
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inadvertence. Third, the Revised Statutes made the ranking of security interests in land
more transparent and fixed.
Part of Young's work relating to the 1851 Revised Statutes included collecting and
reading non-Nova Scotian legal and related materials. Young understood that to be in a
position to evaluate Nova Scotian laws and institutions, and if feasible, to make reasoned
suggestions for their reform or abrogation^ he needed to compare local approaches with
those from outside the province. Using the same initiative he displayed in building his
private law library, Young sought relevant publications from the United Kingdom, eastern
United States, and Canada. He shared an affinity for comparative research with fellow
legal reformers Beamish Murdoch and Jonathan McCully.45 What seems to set Young,
apart, though is that he sought materials with both himself and other law reformers in
mind. For instance, it was Young who seems to have made his fellow statutory law
commissioners aware of prior statutory revisions in New York and Massachusetts.46
Young supplemented his reading of published materials through correspondence
and personal conversations. For example, Judge Lemuel A. Wilmot of Fredericton was a
source of information on New Brunswick laws and procedure. In 1851, Young
corresponded with Wilmot on the response in New Brunswick to recent changes in that
colony's civil procedure. Young was interested in the practical effect of New Brunswick

See Girard, "Married," supra note 33 at 87-88, 96.
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reforms, as well as the perspective of that province's judges. Young made a point of
noting, "The subtleties & chicanery of special pleading have long been distasteful to me &
I shd be glad to learn that we can get rid of them with safety."47
Once the 1851 Revised Statutes were completed, Young used his position as
Assembly Speaker to attempt to facilitate the exchange of legislative materials between
Nova Scotia and New York and Massachusetts, respectively. In 1852, for example, Young
followed up in writing on a personal discussion, held earlier in the year with Amasa
Waller, Massachusetts Secretary of State, during which Young had proposed an exchange
of legislation between the jurisdictions. Young explained, "The intercourse between
Massachusetts & this Province is so rapidly and largely extending that the legislative and
social progress of the one must always be regarded by the other of them with the feelings
which spring out of a common origin and a mutual interest."48
After publication of the Revised Statutes, Young continued to take an interest in
their content and format. In late 1856, for example, he remarked, "A republication new
indexing &c. of the Rev Stats [sic] seems to have become indispensable."49

47

MG 1 vol. 3362, #16, William Young to Judge Wilmot, 10 February 1851.

48

MG 2, vol. 733, #304, William Young to Amasa Waller, 22 September 1852.
See also MG 2, vol. 733, #303, William Young to Secretary of the State of New York, 22
September 1852.
49

MG 2 vol. 734, #1226, William Young to A.G. Archibald, 22 December 1856.

3)

Common Law Courts and Procedure
A modern state requires an established system for the impartial, timely, and

affordable resolution of private law disputes. Commercial transactions, property
ownership, and even public order may be imperilled if individuals are not able to resolve
their disagreements in an accepted, peaceful, and enforceable manner. It is therefore
curious that Colonial Leviathan,50 an influential collection of essays on state formation in
nineteenth-century Canada, examined a variety of topics, including the police,
transportation, education, and finance, but almost completely ignored the establishment,
operation, and effectiveness of civil courts. Colonial Leviathan similarly did not address
the influence of lawyers and judges in their professional capacities on modern state
development. Young did not, however, overlook the need for well-run fora to resolve
private disputes. He manifested a decades-long interest in reforming common law courts
and their procedure, in particular striving to reduce the expense and complexity of
litigation.
At a relatively young age, Young learned firsthand that common law litigation
could be lengthy and expensive. When working in the family business, his duties included
trips to Charlottetown, where he dealt with Fade Goff, agent for English merchants,
Edmund Waters and Alexander Birnie. Not having received payment for a large sum, the
Youngs sued.51 In October 1817, Goff, through a warrant of attorney, acquiesced to a
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judgment against Birnie and Waters of some £2,877 and costs. The Youngs did not
enforce their judgment until August 22, 1820, when they applied it against Charlottetown
real property. Waters and Birnie, who disputed Goffs mandate, retained William Waller,
the island's Solicitor General, to challenge the judgment. Waller had the benefit of a legal
opinion prepared by Simon Bradstreet Robie, his counterpart in Nova Scotia. Waters and
Birnie obtained a rule nisi, which required the Youngs to come to court, in order to argue
why the judgment in their favour should not be set aside. Represented by William
Johnston, an Edinburgh native and the province's Attorney General,52 the Youngs
succeeded at an 1822 hearing before Chief Justice Thomas Tremlett.53 The same year, the
Court of Errors and Appeals, comprising the Lieutenant Governor and Council, affirmed
the judgment in the Youngs' favour. The judgment debtors appealed to the Judicial
Committee of the Privy Council in London, England, a forum colourfully known as the
Cockpit.
Appeals from the colonies moved slowly through the Privy Council machinery.
Between 1814 and 1826, 517 appeals were filed. By early 1828, only one-quarter of those
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had been heard.54 The Youngs' dispute with Waters and Birnie proceeded in a similarly
slow fashion. Birnie and Walters filed their appeal in 1823, but judgment was only
rendered in 1829.55
On a technical point, the Privy Council reversed both the trial and appeal decisions
from the Prince Edward Island (P.E.I), courts. It held that Goff did not have the authority
to consent to the 1820 judgment. The Privy Council did not, however, provide any
direction about the merits of the Youngs' suit. The litigation continued, and though the
details are not known, the Youngs again obtained a judgment in the P.E.I, courts, which
they also used to seize real property in the province. Matters then seem to have stalled for
many years. In 1833, while on an extended visit to England, George Young negotiated
with counsel for the judgment debtors, and the parties seem to have reached a settlement in
August of that year. In January 1834, however, further disagreement ensued over what
would be delivered first, an assignment of the Youngs' judgment or payment from the
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judgment debtors.56 Assuming that the parties did reach an agreement in 1834, the dispute
had persisted for close to 17 years. Not all of that delay can be blamed on the common
law courts. Nonetheless, the expense and time associated with the litigation may have left
a negative impression with William Young.
As an Assembly representative, Young regularly turned his attention to improving
the civil justice system. In 1837, he presented two petitions which sought the repeal of
1836 legislation allowing for Commissioners' Courts in Cape Breton, in favour of
reinstating the jurisdiction of magistrates in debt actions.57 In order to facilitate the
collection of small debts, Young was willing to accept a more decentralized and locallyinfluenced justice system. This was consistent with his reluctance, discussed in the
previous chapter, to provide direction to JPs.58 The 1836 statute had provided for the
appointment of five Commissioners for each of the islands' three administrative divisions.
Court sittings, up to two days in length, took place at Sydney, Arichat, and Port Hood on
the first Monday of six specified months per year. At least three Commissioners had to
attend.
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The petitions appear to have achieved their aim. For actions in debt for £5 or less,
an 1837 statute eliminated the Cape Breton Commissioners' Courts and reinstated the
jurisdiction of JPs.59 Creditors could seek justice whenever and wherever they could find
one JP (for debts less than £3) or two (debts between £3 and £5). The 1837 Act also made
the service of required documents easier, by not requiring this to be done by a constable or
a court-appointed officer. The 1837 reforms likely pleased merchants, seeking a quick,
convenient, and inexpensive means of enforcing small debts. The 1837 statute was not,
however, one-sided in creditors' favour. It prohibited arrest in the event of debts under
20s. and imposed an additional requirement, in the form of another creditor's affidavit,
where a debt between 20s. and £3 was in issue.
Also, in 1837, by way of motion, Young sought to initiate discussions with the
Legislative Council concerning proposed legislation to abolish the office of Associate
Circuit Judge of the NSSC.60 Young's resolution deemed the position "an unnecessary
and useless burthen on the Treasury."61 Where the Council and Assembly seemed to
differ, though, was in how to treat the question of scheduling circuit sittings of the NSSC,
with their disagreement focused on Sydney County sittings. The Council appeared to
favour more frequent sittings, further to perpetual legislation. The Assembly, through
Young, expressed concern about a perpetual requirement to meet that frequently in a

S.N.S. 1837, c. 59.
JHA 1837 at 182.
Ibid.

specific location. In 1837, Young also attacked as illegal the longstanding practice of the
province's judges to receive fees in addition to their salaries.62
The next year, Young turned his attention to the Inferior Courts of Common Pleas.
Further to his motion, the Assembly appointed a committee, with Young as chairman, to
examine the issue.63 The committee reported that it was "nearly, if not quite unanimous, in
thinking that if it were practicable, the entire abolition of the Inferior Courts would be, in
many points of view, desirable."64 As reasons for that conclusion, the committee pointed
to the reduction in court terms in each county, a uniform system of practice and decisions
throughout the province, a decrease in common law judges, and considerable cost savings,
after the current Common Pleas judges were financially accommodated. The committee
was confident that the NSSC could assume the 35 or so civil suits which Common Pleas
heard on an annual basis. Committee consensus broke down, though, over what would be
done with the General Sessions of the Peace, as well as the number of NSSC judges.
Ultimately, the committee could only agree that one future vacancy in Common Pleas, in
the event of a judge's death, would not be filled.65
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In an Assembly speech, Young made clear where he stood in relation to Common
Pleas. He was concerned about its costs. However, his "grand objection" involved the
"independent, uncontrolled jurisdiction of the Judges."66 With the judges confined to
individual circuits, Young suggested, "they have no common head, no adequate check on
their decisions, no uniform system of practice."67 As a result, "What is law at Annapolis,
may not be law at Kentville or Pictou."68 In case some MHAs failed to appreciate why
Young insisted on the need for uniform application of the law, he stated:
...I have no hesitation in publicly and boldly declaring that the legal rights of
parties in their Inferior courts, are not guarded with the same sanctions in the
Supreme - and therefore that the properly, reputation, and liberty of the subject, are
less secure beyond Sackville Bridge than in the Metropolis.69
Young preferred a more aggressive approach than the majority of committee
members. After tabling of the committee's report, he moved a resolution whereby
Common Pleas should be abolished (except in Cape Breton), with its business transferred
to the NSSC.70 Although a prominent courtroom lawyer, Young was willing to take
immediate action against an institution associated with vested rights for lawyers, who
served as judges in each geographical division of the court. He also proposed that apart
from Halifax sittings, all Sessions-level criminal trials should be transferred to the NSSC.
66
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Although ostensibly Young's reform ally, Joseph Howe intervened and largely undercut
Young's initiative through a number of more cautious proposals. The Assembly
ultimately agreed that the first NSSC vacancy by way of death would not be filled, and that
when the number of Common Pleas judges reached two, whether by death, elevation to the
NSSC, or appointment to an equally lucrative government post, it would not be restored to
the current four.71
In 1840, Young continued his efforts against Common Pleas, by presenting a "Bill
to improve the Administration of the Law, and to reduce the number of Courts of Justice,
to be holden within Nova-Scotia proper, and to diminish the expense of the Judiciary
therein."72 The previous year, he had introduced the same bill, but the Assembly deferred
consideration of its merits.73 At third reading in 1840, he made a number of detailed
amendments by way of resolution to the bill.74 Council chose to defer consideration of the
bill for three months, a euphemism for letting it permanently lie in abeyance.75
In 1841, the Attorney General introduced a bill on court reform. During an
Assembly debate on that legislation, Young expressed concern about jury trials being
conducted in the General Sessions by judges without legal training.76 The 1841 legislation
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achieved what Young had sought three years before, the elimination of Common Pleas,
with its jurisdiction largely subsumed by the NSSC.77 The statute also set the number of
assistant judges at four, but eliminated the position of Associate Chief Justice of the
NSSC.78
Also in 1841, following concerns about high and unnecessary costs in the ViceAdmiralty Court, the legislature created a more efficient means for mariners to recover
wages owing. Two JPs would henceforth have exclusive jurisdiction if a wage claim was
under £20.79 Concurrently, the Assembly was working on a Halifax incorporation bill,
which was passed on the same day as the seamen's wages statute, but later in sequence.80
Section 54 of the Halifax incorporation statute transferred to the newly created Mayor's
Court the power, formerly exercised by the Commissioners' Court, to hear a cause of
action for a claim not exceeding £10. Young was seemingly concerned that somehow
seamen's wage claims in Halifax might fall within a gap between the two 1841 statutes.
The Assembly accepted his resolution whereby upon passage of the Halifax bill, the
Mayor's Court would assume the JPs' jurisdiction over seamen's wage claims.81
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Young's activities in civil procedure reform in 1842 included participation on a
committee which examined new NSSC rules drafted by the judges.82 Early the next year,
Young became Speaker of the Assembly.83 Having to manage legislative proceedings
meant far less opportunity to participate in law reform activities. Specifically, as "First
Commoner," Young did not generally engage in legislative debates. He did not, however,
abandon the role of law reformer, which he still fulfilled in committees. Legislative
committees, both standing and select, examined law reform proposals in detail and
reported to the Assembly on the advisability of taking action. Committee members
sometimes drafted bills for presentation to the legislature. Young was an indefatigable
participant in the committee process, sitting on a large number of committees over the
years. Among others, he was a member of the grand committee of justice (1837), the
select committee on insolvency law (1840), the select committee on absconding debtors
(1842), a committee which examined new NSSC rules drafted by the judges (1842), the
commission on courts of law and equity (1851), the committee on jury law (1856), the
bankruptcy committee (1858), and the committee on the amendment of laws (1859).84
Young was often the chairman of committees on which he served.85
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In most cases, we do not know specifics of Young's contributions during
committee meetings. However, it is clear that whether as chairman, reporter,
correspondent, or drafter, he took an active approach to his participation. On March 3,
1855, for instance, Young, in his capacity as chairman of a select committee examining
bills designed to amend what was then a new law practice statute and the law of evidence,
wrote to Chief Justice Halliburton.86 Young sought Halliburton's opinion about a
suggestion for a regular chambers sitting, namely the attendance of a one judge, one day a
week, "in the Law Library or some other room of the Province Building" for the granting
of orders, taxation of costs, examination of insolvent debtors, and other Chambers matters.
Modern civil litigation lawyers would readily recognize the innovation to which Young
referred.
In Young's perspective, his efforts to reform the courts and procedure did not come
without a professional cost. In a March 1847 Assembly speech, he suggested that the
province's judges had been placed on the defensive over the previous 10 years, with
Reformers seeking to abolish judicial fees and dismantle Common Pleas. He also pointed
to the removal of judges from the Assembly. According to him, popular opinion sided
with the Reformers, as "a widespread feeling against the courts existed throughout the
Country."87 In particular, he suggested, the public had no confidence in the Chancery
Court. The judges' reaction, he maintained, was a negative one. Liberal and Conservative
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lawyers did not stand on equal terms in court. Indeed, he suggested, many reformistminded lawyers "felt themselves to be officially restrained."88
Young's remarks produced a swift rebuke from Conservative members of the Bar.
At a March 26, 1847 Bar meeting, those in attendance (primarily lawyers associated with
the Conservative cause), unanimously agreed that Young's remarks had been
"unwarranted and totally without foundation."89 Rather, attendees expressed the "highest
confidence in the Integrity and impartiality" of the judges, who administered justice "with
purity and the utmost impartiality."90 This disagreement shows that concerns about
politicization of the judiciary predated the advent of responsible government.
In July 1851, Young joined a commission with the responsibility to examine
practice and procedure in both courts of common law and equity. With their other
commitments, commission members found it difficult to complete all aspects of their
assigned remit. They were not able to reach a decision on the feasibility of transferring
equitable jurisdiction to the common law courts. They did, however, make many
proposals for improving common law civil procedure.91 They emphasized heightened
simplicity, as for example, suggesting in relation to statements of fact in legal pleadings, it
"shall not be necessary that such matters should be stated in any technical or formal
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language...."92 In the instance of an action to recover a debt, they also proposed the
possibility of a summary process (no civil jury), even where the amount claimed was over
£20. They urged greater efficiency, as by providing a court or judge with an express
"power to set aside frivolous or vexatious pleadings."93 The need for greater effectiveness
was another theme. In that vein, they proposed, for instance, that each party should be able
to examine the other party as a witness, that NSSC judges have the power to correct
defects in pleadings, and that judgments bear interest.94 In 1853, their proposals led to
what was known as the "New Practice Act."95 Speaking about that statute in 1855, while
Attorney General, Young suggested that the legal practice statute "simplifie[d]
proceedings, and reduce[d], materially the fees of practice."96 Lawyer and amateur
historian J.L. MacDougall deemed that statute "excellent," in part because it "in several
respects anticipated the later English Common Law Procedure Act."97 Modern lawyers
would recognize in the 1853 reforms numerous features of current litigation practice,
including details about commencing and defending legal actions, pleadings and parties, the
trying of cases, the effect of judgment, and costs.
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In 1855, while Attorney General, Young introduced legislative amendments
designed to facilitate how evidence could be procured and used in court.98 Witnesses
were able henceforth to affirm the veracity of their testimony, rather than having to swear
an oath. Section 2 of the statute confirmed that parties in suits could give evidence on
their own behalf. Under the English common law tradition, the parties and anyone with a
potential interest in the result of a lawsuit, such as the parties' relatives, were not permitted
to testify at trial." The 1855 legislation allowed a certified copy of a deed to be received
in evidence.100 Among other innovations, the statute also set out guidelines for the proof
of written documents, provided for documentary disclosure, made oral discovery available,
allowed for the use of interrogatories, permitted witnesses to be cross-examined about
prior statements, and allowed for the examination of witnesses outside the province.101
These reforms facilitated the bringing forth of information relevant to judicial decisionmakers. They made the pre-trial process more transparent and efficient and formed the
foundation of a modern system of discovery and disclosure in the litigation process.
In pre-Confederation Nova Scotia, jurors expressed concern about travelling
lengthy distances on poor roads, paying for their accommodations if away from their home
communities, missing time from their work (generally farming or fishing), and being
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summoned with the prospect of not actually serving on a jury.102 Absenteeism among
prospective jurors was common.103
As Attorney General, in 1856 Young presided over legislative amendments
designed to make the jury system more efficient and less onerous for participants.104
Instead of the traditional jury of 12 in civil matters, the amended statute provided for a
nine person jury, with the possibility of a seven member, majority verdict, rather than
requiring unanimity.105 For both regular and special juries, the 1856 amendments reduced
the size of panels from which juries were chosen. For example, the 48 person panel for
Halifax County was reduced to 36.106 This lessened the possibility that a prospective juror
would have to make an unnecessary journey to court. The amended statute specified
jurors' pay, which plaintiffs would fund through the payment of fees.107 Although the
legislature had previously permitted grand juries to determine their rates of pay for
participation at the Sessions, no such provision had been made for NSSC juries. Given the
time and travel commitments associated with jury work, the lack of pay had long rankled

102

R. Blake Brown, "Storms, Roads and Harvest Time: Criticisms of Jury Service
in Pre-Confederation Nova Scotia" (Autumn 2006) 36/1 Acadiensis 93 at 108.
103

David Murray, "Just Excuses: Jury Culture in Barrington Township, Nova
Scotia, 1795-1837" in Margaret Conrad and Barry Moody, eds., Planter Links:
Community and Culture in Colonial Nova Scotia (Fredericton: Acadiensis Press, 2001)
36 at 55-56.
104

S.N.S. 1856, c. 7.

105

Ibid.,s. 1.

106

Ibid., s. 3.
Ibid., s. 6.

289
those serving at NSSC sittings.108 During deliberations, jurors would also no longer be
deprived of food and drink.109
Young's initiative to improve the jury system showed a willingness to entrust
important aspects of the justice system to local interests. Although Young the law
reformer promoted measures which tended towards greater centralization and uniformity,
he did not pursue these aims in an absolute fashion. Young's approach is consistent with
what other studies have identified in relation to the administration of criminal justice in
Lower and Upper Canada up to the mid-point of the nineteenth century. Those two other
jurisdictions, despite their reputations for emphasizing centralization, allowed strong local
participation in criminal justice.110

4)

Chancery
In the second and third quarters of the nineteenth century, what to do with the

Chancery Court was an important subject in England and its colonies, including Nova
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Scotia. In 1829, Thomas C. Haliburton identified the three most commonly cited faults
associated with Chancery in the province, namely cost, delay, and complexity.111 Although
Haliburton suggested that Nova Scotia's Chancery had never produced "the dissatisfaction
alluded to in other Provinces," he still seemed to favour a fusion of the common law and
equity courts.112
Other factors seemed to contribute to diminishing Chancery's reputation. Its judge,
the Master of the Rolls,113 did not venture outside Halifax on circuit, and its workload was
not especially onerous. As the majority of its cases involved mortgage foreclosures,
leading to court-sanctioned, forced sales of property, Chancery may have been perceived
as an instrument of the rich.114 On the other hand, Jonathan McCully, a reformist lawyer
and future NSSC justice, suggested that the legislation which ultimately abolished
Chancery "was passed for the purpose of enlarging the rights of creditors, and giving them
a more easy mode of recovering their debts.""5 Political and personal enmity also played a
1[
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part in creating negativity towards Chancery. In the 1830s, Joseph Howe described Simon
Bradstreet Robie, Master of the Rolls, as "the enemy and oppressor of the People."116 In
the late 1840s, when calls for the dismantling of Chancery in Nova Scotia became
particularly strong, Alexander Stewart was the equity judge. J. Murray Beck described
Stewart as "one of the most controversial and detested of all Nova Scotian politicians"117
and "probably the most disliked Tory in the province."118 Reformers such as Young seem
to have disliked Stewart so intensely because they perceived him as having abandoned the
Reform cause in favour of personal gain through attachment to the Conservatives.119
Some modern writers have questioned whether the severity of Chancery's
commonly identified problems justified reformers' attacks on the institution. Late in the
nineteenth century and early in the twentieth, Charles Townshend, a former Chief Justice
of Nova Scotia, published a number of defences of Chancery and of Stewart. Townshend
conceded the existence of "great expense and tedious delays" associated with the
institution.120 However, he suggested that Stewart had largely resolved problems of delay
and procedural abuse by creating new court rules.121 Townshend was likely not the most
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objective of observers, Stewart having been his grandfather.122 Townshend disparaged the
quality of Young's criticisms of Chancery, suggesting that they "certainly [did] not display
any profound knowledge of the subject."123 Unfortunately for Young's posthumous
reputation, several subsequent writers adopted without apparent scrutiny Townshend's
comments in relation to Young and perpetuated the suggestion that Young lacked
sufficient knowledge to fuse common law and equity in a successful manner.124
Writing around the same time as Townshend, A.H. Marsh, an Ontario lawyer and
equity lecturer, suggested that in many instances, the lengthy nature of an equity suit
resulted not from a deficiency in personnel or procedure, but from the subject matter
involved. "A large proportion of the business of the Court was of an administrative rather
than of a strictly litigious character," he pointed out, with "the Court fill[ing] in great
measure the position of an administrator or trustee...."125 Where, for example, a bill was
filed for the protection of an infant's property, the suit would likely last for a number of
years, until the child had attained the age of majority.126
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Much more recently, Jim Cruickshank found that foreclosures constituted the most
important segment of Chancery's workload. He suggested that delay or the duplication of
common law work should only have constituted a problem in a few cases. Cruickshank
agreed, though, that costs and inefficiency associated with Chancery seemed to pose
legitimate problems. Philip Girard also pointed out that Chancery could move quickly in
undisputed cases.127 On the other hand, David M. Bulger used a case study of a
nineteenth-century P.E.I, equity suit, one which took 47 years to resolve, to suggest that
Chancery's procedural "complexity, and the possibility for using and abusing that
complexity...actually defeated justice."128 This allowed for "legalized obstruction,"
producing delays designed to wear down the resolve of one's opponent.129
Regardless of whether Chancery's shortcomings are objectively verifiable, it is
clear that the court in Nova Scotia had an image problem. In the 1830s, taking his lead
from criticisms of Chancery in England, Howe attacked equity as a "body of costly
absurdities"lj0 and Chancery as a forum where lawyers "shared the plunder among them
for years...pluck[ing] one pigeon after another...[while] Estates melt[ed] away from their
clients."131 That perception of Chancery sustained calls for its abolition, a view shared
elsewhere in British North America. In Upper Canada, Chancery was unpopular from its
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inception in 1837.132 In 1850, commenting on the situation there, Sir Allan McNab
remarked, "at that moment there could be no more popular measure in the country than the
destruction of the Court of Chancery."133 That image of the court in Upper Canada may
have been deserved. Skeffington Connor, one contemporary lawyer, described its practice
as follows: "the speaking colloquial, the pace slow and dignified, the pay handsome, and a
gentlemanly understanding among practitioners to make it handsomer."134
In Nova Scotia, beginning in the second quarter of the nineteenth century, the
Assembly began to take steps to examine perceived problems with Chancery, and Young
participated in many of those initiatives. His interest in Chancery reform may have been
stimulated very early in his legal career. While an articling clerk, he had recorded the
essence of a conversation which he had on August 10, 1821 with Judge Charles Jackson of
Boston.lj5 Jackson informed Young that an equity court had never existed in
Massachusetts. Although the relevant statute had been enacted, it was never implemented.
As a legislator, Young had a brief exposure to the prospect of Chancery reform in 1833.
On March 4th of that year, he was appointed to a legislative committee on Chancery, but
gave up his committee place when he lost his seat to Richard Smith on April 4th.136
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Thirteen days later, an event occurred which may have negatively influenced
Young's perspective on Chancery. On April 17, 1833, a select committee of the Assembly
reported on a petition made in part by Thomas King.137 The petitioner had taken suit in
Chancery against William Lawson and Charles R. Fairbanks, for their alleged negligent
and corrupt conduct as trustees. Young and William Blowers Bliss represented King.
Their client claimed that Chancery practices had involved inordinate delay and expense.
The select committee saw the matter differently and found no fault with officers of the
court. The committee also attributed much of the length and cost of King's suit to the
manner in which he carried on his suit.
The committee's report did not specifically criticize either Young or Bliss. One
must also not overlook the fact that decisions about how to conduct the suit ultimately
rested with the client. Nonetheless, Young would not have been pleased to see in print
comments such as the following: "it is thus evident, that all the delay and expense incurred
between the 9th July, 1827, and the 18th April, 1831, is owing to the complainants having
resisted the application for an early hearing, made by the Defendants, on the former day of
these two."138
In 1838, having been restored to the Assembly, Young renewed his interest in
Chancery, joining a legislative committee which examined the court.lj9 As committee
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chairman, Young sought the views of judges from the NSSC and Chancery.140 The former
declined to comment. In his response, Charles R. Fairbanks, Master of the Rolls and
Young's former articling principal, claimed to have been hard at work on procedural
reforms. To account for the fact that those reforms existed primarily in theory alone,
Fairbanks rather feebly suggested, "In this task many particular points occurred, as to
which I could not feel myself justified in introducing extensive modifications, that
appeared advisable, of the present Practice, without the consent of the Legislature." He
went on, "as it was not expedient to submit to it an imperfect system, I was obliged to
defer any separate propositions, until the whole arrangement could be brought before that
Body for its sanction."141
At that time, Young was interested in Chancery's reform, not its abolition, nor its
absorption into the NSSC. Speaking before the Assembly, Young suggested that
Chancery, in which 1,200 causes had been commenced since 1751, with 460 initiated
since 1826, was a useful, well-established institution:
An infinite number of titles depend on the decrees in these various suits, and the
habits of thinking at the bar, and the modes of conducting business, have been so
completely moulded on the system of an independent equity jurisdiction, that great
confusion must follow any attempt to destroy it.142
Young focused on two major potential reforms. He suggested that the NSSC,
rather than the Lieutenant-Governor, should hear Chancery appeals. Second, presaging the
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confidence which he as Attorney General would manifest in relation to juries in other
contexts, he proposed that a jury should assist the Chancery judge by deciding material
facts disputed under oath.143
A bill prepared by the Chancery committee failed to secure necessary Assembly
approval in 1838. The next year, Young presented a bill meant to regulate Chancery
appeals. That bill fared better, securing passage in the Assembly and Council, but failed to
obtain royal assent.144
During the 1840s, more pressing concerns, the struggle for responsible government
and an economic downturn displaced Chancery reform from the legislative agenda.145 By
the end of the 1840s, though, legislators once more focused on the court. In 1851, the
Assembly passed a bill whereby the equity jurisdiction was to be transferred to the NSSC
and the Lieutenant Governor would appoint Alexander Stewart, Master of the Rolls, one of
the NSSC judges. Given opposition from the Legislative Council, the bill did not become
law.146 The Assembly responded to the Council's obstruction by setting up a commission
to examine possible changes to civil procedure, both at common law and in equity. More
specifically, in relation to the latter, the commission was asked to consider whether it
would be "practicable and beneficial" to transfer the equity jurisdiction to the NSSC.147
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In April 1851, Alexander Stewart protested to Earl Grey about the proposed
changes.148 Stewart made a few remarks about the quality of justice he dispensed in
Chancery. He suggested that his court had no arrears on the docket, and that none of his
decisions had been reversed. He also alluded to judicial independence. Nonetheless,
Stewart's remarks seemed primarily the product of self-interest. Concerned about a loss of
income and diminution in status, he urged, "if it shall be regarded as advisable to dispense
with this ancient tribunal, interwoven as it has always been with our whole system of
jurisprudence, I humbly contend that the change ought not to be effected at my
55149

expense.
With suggestions for common law procedural reforms tabled in the Assembly in
1852, the commission turned its attention to equity. On January 5, 1853, Brenton
Halliburton, Chief Justice and committee chairman, asked members to come to a session
on January 10th, at which they would express their views on transferring the equitable
jurisdiction to the NSSC.150 Of the committee members in attendance, Attorney General
James B. Uniacke, Provincial Secretary Joseph Howe, Young, and fellow lawyer James
W. Johnston favoured the transfer. Young and Johnston were two of the province's most
prominent Chancery practitioners.151 Other board members asked why equity's procedure
148
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could not just be simplified. Of the proponents of abolition, only Young arrived at the
meeting with a defined strategy, which he had committed to writing. Young's attitude
towards Chancery had evidently hardened over the years. He suggested the abolition of
Chancery by statute, in conjunction with the preparation of a new code of procedure,
which, he acknowledged, would be required as a result of the jurisdictional transfer.
Young's 1853 memorandum152 began with an affirmation of commonly held
criticisms of Chancery, that its procedure was complicated, and that it led to great
expenses for litigants. Young then changed tack and suggested that over the years, the
Assembly had been reducing the need for Chancery, by making aspects of that court's
jurisdiction co-extensive with the NSSC's remit. As instances where Chancery and the
NSSC had come to share jurisdictions, Young pointed to the foreclosure of mortgages, the
settlement of partnerships of limited amounts, partition of lands, and the custody and
estates of "lunatics." Changes to the writ of replevin allowed the owner of a specific
chattel to recover its possession. Young also referred to "the enormous expense and
methods of taking evidence in chancery."153 A common law solution, he proposed, would
be to allow each party to examine the other as a witness. In addition, Young called into
question the need for injunctions to apply to common law proceedings:
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In cases of injunction, can there be a greater incongruity than to force a party at
common law into chancery, at an expense sometimes exceeding the whole subject
matter in dispute, for a writ, which is granted by one judge sitting in the rolls courts
to restrain the five judges sitting in the supreme court, two of these very judges
exercising in effect an appellate jurisdiction to set aside that same writ. What
reason can there be urged why the supreme court should not, in the first instance,
determine, as in the case of mortgages, the equitable rights of the parties, and save
the heavy expense of an useless appeal to another court.154
Having pointed out another drawback of Chancery, that its operation was confined
to Halifax, Young bolstered his argument by referring to other jurisdictions. First, he
pointed out how a separate equitable procedure had never developed in civilian
jurisdictions. Second, he mentioned the movement towards fusion of equity and common
law. It had occurred in most parts of the United States and seemed to be taking that
direction in England and Ireland. Young's memorandum included statistics and statutory
citations, as well as a quotation from the English Society for the Amendment of the Law.
Clearly he had done a great deal of research. Young also referred to the lack of a domestic
appeal provision for Chancery, noting "the objection I have always had to the adjudication
of the most important rights, involving character and large amounts of property, by a
single judge."155
Young did not favour an immediate abolition without any procedural provisions.
Rather, he suggested that dismantling the court would have to proceed in conjunction with

Ibid, at 265-266.
Ibid, at 267.

"a body of rules for regulating the practice, with such quarrels and checks, and to go into
operation at such time, as may be thought most advisable."'56
As part of his committee work, Young sought the most current materials on
development in the United Kingdom. In 1852, Young asked his brother George, then in
England, to bring back any materials related to law reform.157 On November 6, 1853,
Young sought from the Provincial Secretary copies of the second report of the English
common law commissioners (which had been presented that year), a recent English bill
designed to amend common law civil procedure in Ireland (as well as any other recently
enacted, relevant legislation), and specific issues of the Law Magazine and Law Review}™
When necessary, Young used his own money to buy required materials.159
Young also tried to remain informed about developments relating to Chancery
elsewhere in British North America. He obtained a copy of a bill meant to confer
Chancery jurisdiction on the Upper Canadian county courts.160 We know that he had
available commentary on developments in New Brunswick, as his personal papers include
a copy of the New Brunswicker, published at Saint John on 21 January 1854.161 That
edition summarized the published conclusions of the New Brunswick equity
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commissioners, who recommended the union of the supreme and Chancery courts in that
province. The Commissioners pointed to a "want of confidence" in the New Brunswick
Chancery court. They proposed transferring both the Master of the Rolls and the entire
Chancery jurisdiction to the New Brunswick Supreme Court, which would thereby have
all of Chancery's powers "without a fusion of the principles, or the mode of administration
belonging to the respective Courts."162 Only the "instrumentality" for the application of
equity would have to be changed, "chiefly for the purpose of giving power to, and
confidence in all that is already so valuable in its principles."163
In 1855, as Attorney General, Young had the satisfaction of administering through
statute the coup de grace to Chancery.164 On February 24, 1855, when introducing the bill,
which he had co-drafted, Young referred to the example of New Brunswick, which the
previous year had added an equity side to its Supreme Court, an approach Young described
as "chancery under another name."165 Young also mentioned New York and Ohio, which
as part of dismantling separate equity courts had entirely transformed common law civil
procedure. Young described the Nova Scotian approach as a "middle course" between the
examples cited from other jurisdictions.166
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On March 26, 1855, as part of statements prefatory to a vote on the Chancery bill,
Young succinctly alluded to arguments based on history, statistics, legal climate, public
accounts, and legal doctrine.167 He pointed out that though Chancery as an institution had
existed in Nova Scotia since the province's founding, the Lieutenant Governor had served
until 1826 as Chancellor, assisted in his duties by justices of the NSSC. Young mentioned
that over the previous four years, only 31 causes a year had been brought in Chancery, with
25 involving straightforward foreclosures of mortgages.168 NSSC practice, familiar to the
judges, would replace "the cumbrous and expensive forms and modes of proceeding" in
Chancery.169 He also referred to the climate of reform in England and New Brunswick.
Providing Stewart a pension of £400, instead of his £700 salary, was justified as a costsaving measure.
Although Young succeeded in dismantling Chancery, a goal he had pursued for
many years, the debate over equity would re-emerge a decade later, when Young was
Chief Justice of the NSSC.170

III.

Conclusion
For more than two decades, Young was a tireless law reformer in the Assembly

and provincial Cabinet. He took advantage of all avenues available to him as a legislator.

167

JHA 1854-1855 at 696-697.

168

Ibid, at 697.

169

Ibid.

170

See Part VII of Chapter V.

304
He presented petitions, tabled motions, prepared and introduced legislation, and worked
on committees. In the pursuit of what he perceived as the common good, Young was not
afraid to advocate reforms that were potentially counter to his professional self-interest.
Although decried by some for his caution as a political leader, Young the law reformer
could be bold in his proposals, even more so than Joseph Howe, his more celebrated
colleague. As in his law practice, Young sought to ensure that his reformer's perspective
was an informed one, aware of relevant developments in other jurisdictions. His readings
also enabled him to underscore his rhetoric through the use of statistics.
What themes characterized Young's law reform efforts? Young tried to facilitate
the transmission of property, by real property deed and by will. His work in relation to
private property also seemed to manifest a protective aim. In attempting to reduce
unnecessary structures, procedures, and statutory language, Young tried to simplify the
administration of justice. He hoped to make justice less expensive, yet more effective, as
well as more understandable. Through an emphasis on the NSSC, administered from
Halifax, and promoting the common law, for the most part he tried to make Nova Scotian
justice more standardized, centralized, and professionalized. However, where disputes
over smaller amounts were involved, he was not adverse to summary procedures
conducted by JPs. He also acknowledged a role for local interests through his promotion of
jury reforms.
Young's efforts are consistent with a liberal approach to law reform. He promoted
legal measures to foster the creation, maintenance, and transfer of wealth. He sought
simpler, quicker, and cheaper mechanisms for the resolution of disputes in the civil courts.

He fought against certain vested rights and worked for greater uniformity. Nonetheless, by
promoting the use of juries and JPs, he manifested a balanced or attenuated form of
liberalism, one which did not pursue centralization, a concomitant of equality, as an
absolute goal. There was therefore room in his conception of the justice system for
influences of a more traditional and localized type.

CHAPTER VII: Administering the Supreme Court of Nova Scotia
I.

Introduction
On August 3, 1860, Young was appointed Chief Justice of Nova Scotia.1 Four

years before, as part of an unflattering portrayal of Young which appeared in the Acadian
Recorder, the pseudonymous Charles Rohan had suggested, "Cash and a Chief Justiceship
have been his all absorbing passions through life."2 Young's ambition for a position on
the Bench was not so single-minded. In 1847, he had lobbied unsuccessfully for the chief
justiceship of Newfoundland.3 On the other hand, in 1848, with the advent of responsible
government, he had declined the offer of a NSSC justiceship,4 and four years later, he had
turned down the position of probate judge.5 Young served as Chief Justice for more than
two decades, before resigning on May 14, 1881.6
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This chapter examines Young's tenure as Chief Justice of Nova Scotia, with
emphasis on his administrative and advisory functions.7 It first discusses the
circumstances surrounding Young's appointment. It then examines his duties and
responsibilities and discusses the groups with whom he interacted as a judge. His
involvement as Chief Justice in promoting law reform, legal education, and published law
reports is considered. This chapter also examines how Young the jurist approached the
acquisition and use of published legal materials.
As this chapter will set out, Young as Chief Justice performed a striking number
and variety of tasks, many of which one would not associate with a modern-day judge.
Given Nova Scotia's small population and rudimentary bureaucracy, as well as the
incomplete separation of powers in the province, Chief Justice Young was relied upon as
more than an arbiter of disputes. His professional experience and public profile made him
a candidate for advice and assistance from many quarters. Young did experience some
unease over some of his roles. On the other hand, he made unnecessary forays into the
political sphere which were questionable even at that time.
Young's position as Chief Justice provided him with opportunities to promote
certain values and causes, with liberalism and Confederation figuring most prominently.
In his position as Chief Justice, Young had a strong influence on the development of the
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province's legal culture. He helped to decide who joined the Bar, what publications were
on hand to support the work of lawyers and judges, and which local case decisions were
preserved in print to guide members of the profession.
Young's tenure as Chief Justice did not unfold without difficulties. Political
enmity can explain much of the criticism directed against the NSSC under his
administration. More commendably, a more confident and organized Bar spoke out on
occasion against what it perceived as unfairness by the Bench. Some factors, such as a
lack of sitting judges, were beyond Young's control. As discussed earlier, the historical
literature tends to ignore or dismiss Young's tenure as Chief Justice. This chapter takes
the position that Young's chief justiceship was characterized by a number of successes, to
which attention should be paid, as part of a comprehensive appraisal of his administration.

II.

A Controversial Start
The 1859 Nova Scotian election, a fiercely disputed contest focusing on religion,

resulted in a small Liberal majority, with 29 members elected, compared to 26
Conservatives.8 Young won a seat in Cumberland County. By taking advantage of a
statute which prevented the holder of a paid Crown office from running in an Assembly
election, the Conservative administration hoped to retain power by voiding the elections of
seven newly returned Liberals and thereby eliminating the Liberal majority.9 Procedural
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maneuvers by both parties largely stalled matters until February 1860. At that point, the
Conservative administration finally resigned, following a defeated government resolution,
which had been planned to empower the Assembly as a whole, rather than a legislative
committee, to examine a contested election claim.10
The Liberal majority provided that party with control over the legislative
committees charged with examining claims of undue elections. When the committees
failed to overturn disputed Liberal victories, the Conservatives claimed that the 1859
election result was a stolen one, with Young vilified as engineer of the nefarious Liberal
design. Young was also subjected to Conservative scorn for having chosen the unpaid
position, President of the Council, rather than a remunerated Cabinet post. In that fashion,
Young avoided having to risk his seat in a by-election, which was otherwise required to
confirm a salaried place in Cabinet. Contrary to the suggestion of one modern historian,11
Young did not invent the position. Rather, British authorities first articulated its
availability in 1854.12 Young is not to be faulted for his awareness of the position.
However, his taking advantage of it did not seem consistent with the spirit of responsible
government at that time. One would expect that the requirement for popular confirmation
of Cabinet appointments stemmed from the relationship between the Executive and the
Assembly, rather than the fact that appointees would be paid.
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On July 16, 1860, Brenton Halliburton, the province's Chief Justice since 1833,
died in his 85th year, following a long illness.13 As Halliburton's death was not
unexpected, contemporaries understood that the party which won the 1859 election would
choose the next Chief Justice. It was common knowledge that Young and James W.
Johnston, the Liberal and Conservative leaders respectively, as well as longstanding legal
rivals, each desired the position.14
Soon after Halliburton's death, Justice William Blowers Bliss, whose service since
1834 made him the senior member of the NSSC, expressed an interest in becoming Chief
Justice. Prior to joining the Bench, Bliss had manifested conservative sympathies, through
his association with Loyalist elites in New Brunswick and Nova Scotia. His father-in-law,
then-Nova Scotia Chief Justice S.S. Blowers, had engineered Bliss's judicial
appointment.15
Having lost control of the Assembly, Conservative supporters took the initiative in
favour of Bliss's candidacy. Among lawyers with Conservative connections, this involved
a petition campaign in support of Bliss. From the Halifax Bar, 27 lawyers sent a memorial
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to the Lieutenant Governor, the Earl of Mulgrave. Signatories included such
Conservatives as J.W. Johnston, Charles Twining, Henry Pryor, Alexander Primrose, Peter
Lynch, and Nepean Clarke.16 Twining in turn enlisted R.B. Dickey to garner additional
support among lawyers in Cumberland County. From his base in Wallace, Henry
Oldright, a lawyer and former articling clerk in Young's office, described the pro-Bliss
effort as it unfolded in Cumberland County and counselled Young to make known his
interest in the chief justiceship.17
Oldright need not have worried. By the time of Oldright's letter, Young had
already met with his Cabinet to discuss the vacant chief justiceship, with his candidacy
unanimously endorsed. The Cabinet's support of Young was in turn approved by
Lieutenant Governor Mulgrave, who provisionally appointed Young on August 3, I860.18
A royal warrant of December 8, 1860 confirmed Mulgrave's endorsement.19 A recently
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published history of the NSSC suggested that Young appointed himself to the chief
justiceship.20 However, contemporaries of Young, even his detractors, understood that his
appointment was made by the provincial Cabinet and approved by the Crown.21
Following Young's appointment, Johnston attempted to overturn it, through a
series of sanctimonious letters sent to colonial officials.22 The essence of Johnston's
complaint was that Young, in order to secure the legislative majority necessary for his
appointment as Chief Justice, had flouted the law and shown himself unsuitable as an
impartial decision-maker. For instance, Johnston urged, "If Mr. Young, in his conduct on
these two committees, violated principles of law and practice, so plain as to preclude the
idea of his ignorance of them, no security exists for his judicial integrity on the bench, and
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suspicion and distrust must ever attend his decisions."23 Johnston exhorted the Duke of
Newcastle, the Colonial Secretary, not to "be misled by the suggestion that disappointed
ambition, or defeated party hopes, lead to unreasonable complaints, or ungenerous
opposition."24 Had Young's legislative majority been achieved fairly, Johnston suggested,
that "success would have been recognized and submitted to without a murmur."25 In the
same sentence, however, Johnston contradicted that assurance, by insinuating that Young
lacked the "qualities to impart dignity, confidence and respect to the high office...."26
Disingenuously, Johnston failed to mention any interest on his part in the chief justiceship.
Rather, he portrayed the contest as being one between Bliss and Young.
When he thought Johnston had gone too far in his personal attacks, Young
responded. In Young's view, he was qualified for the chief justiceship, which he had
secured through legitimate means. Young's perspective was summed up in one sentence,
part of a letter he wrote to Mulgrave: "Upon the principles which regulate the patronage
of the Crown I am fairly entitled to this office, & it cannot be alleged that I am
incompetent to its duties."27 Young also considered the position a "reward which upon the
unanimous voice of my own party is due to a long life spent in the public service."28
23

J.W. Johnston to Duke of Newcastle, 6 August 1860, JHA 1860, App. 3 at 4.

24

Ibid, at 5.

25

Ibid.

26

Ibid.

27

MG 2, vol.738, #188E, William Young to Lieutenant Governor Mulgrave, 28
July 1860.
28

Ibid

314
Unlike Johnston, Young did not attempt to hide a widely-known political
assumption, that "for the last ten years at least, we have been open and avowed rivals, with
our respective parties sustaining us, for the office of Chief Justice of the Province,
whenever it should become vacant."29 Therefore, "Had the late venerable and lamented
Chief Justice, whose place it will be difficult to fill, died while Mr. Johnston was in power,
it was perfectly understood that he was to succeed to the office."30
In Young's perspective, his appointment as Chief Justice was consistent with law
and convention. The House of Assembly had jurisdiction over disputed electoral results,
and a legislative committee had found in favour of the contested Liberal seats. Young
pointed out how Johnston had only challenged certain Liberal members, whereas some
Conservative seats could be disputed on the same basis. In two cases which appeared of
especial concern to Johnston, there was no proof offered that the members in question had
accepted paid Crown offices. Third, the Assembly legislative committees proceeded on
the basis of the spirit, rather than the letter, of the law. Therefore, members were willing
to approve the election of candidates-Liberal and Conservative-who had held "petty
offices" of the Crown. With control of the legislature, the Liberals were in a position to
select an executive, which had the responsibility of choosing the Chief Justice, subject to
royal approval. In light of his extensive experience in private law practice and in
government, Young considered himself a qualified candidate.

29
30

William Young to Duke of Newcastle, 16 August 1860, JHA 1860, App. 3 at 6.

Ibid. Barry Cahill and Jim Phillips, "The Supreme Court: Origins to
Confederation" in Girard et al, The Supreme Court of Nova Scotia, supra note 20, 53 at
108 suggested that Johnston had never been interested in a judicial position.

315
Having made his case, Young was confident in the result. He made it clear that he
had no intention of cancelling a previously-approved month-long leave, which he would
use to visit Quebec and Ontario/1 Upon his return, he planned to begin his tenure on
circuit, visiting courts outside Halifax, and did so.32
Nova Scotia was not the only British North American colony in which 1860s
politics led to controversy over the appointment of a chief justice. In 1865 New
Brunswick, the anti-Confederate government chose William Johnstone Ritchie over
Lemuel A. Wilmot, a more senior judge and a supporter of federal union. One newspaper
commented, "the bench has been prostituted, the ermine dragged in the mire, [and] the bar
insulted."33 The province's lawyers were so divided that they could not agree on a
congratulatory address to Ritchie.34
Concerning Young's appointment as Chief Justice, Philip Girard suggested, "The
news was greeted with outrage, and the court's legitimacy suffered a blow from which it
would take decades to recover."35 Howls of protest did occur, but on the part of a self-
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interested minority, Young's political opponents, many of whom were lawyers. As this
chapter will show, Young's appointment, and indeed, his tenure as Chief Justice, enjoyed
considerable support. Nonetheless, Young's enemies did not consider the matter closed.
Over the next two decades, they attempted to take advantage of perceived opportunities to
portray Young and his court in a poor light, a goal to which Young sometimes unwittingly
contributed.

III.

Duties and Responsibilities
Young's position comprised a large number of duties and responsibilities, with

varying degrees of importance. His work could literally involve matters of life and death,
in terms of sentencing a convicted criminal to the gallows. In contrast, he also had to
make mundane decisions, such as allocating court rooms among his colleagues. This
section of the chapter discusses Young's work in terms of three categories, adjudicative,
administrative, and advisory.

1)

Adjudicative
Being a judge requires one to preside in court, in order to hear motions, conduct

trials, listen to appeal arguments, deliver civil judgments, and render criminal sentences.
In a non-appeals capacity, Young sat as a single judge, in Halifax and on circuit. As a
member of the full court, sitting en banc, he heard appeals, a function conducted only in
Halifax. Of course, to preside in court, Young had to arrive there. This was not an issue
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in Halifax, but could occasion complications and even hardships when he travelled outside
the capital.
As Chief Justice, prior to the start of each court term, Young enjoyed first choice as
to where he would sit in a trial capacity. Emulating his two immediate predecessors,
Sampson Salter Blowers and Halliburton,36 Young in his first term as Chief Justice
manifested a willingness to undertake his share of circuit work, which involved an NSSC
judge holding sessions two terms a year in each county outside Halifax. Being away from
home for months at a time, travelling in difficult conditions, and enduring substandard
accommodations made circuit work unpopular among NSSC judges.37 Travel outside
Halifax also meant that judges were largely deprived of access to legal treatises and other
relevant publications. In 1879, for instance, Justice Alexander James, who was presiding
on circuit at a murder trial, remarked that he had at hand only one criminal law textbook
and the relevant statutes.38
In his first two years on the court, Young made a point of visiting all circuits, and
for more than a decade, he maintained his willingness to sit outside the capital and to vary
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the circuits over which he presided.39 This represented a significant time commitment. In
the early fall of 1861, for example, Young was away from home for 39 days on one
circuit.40 Circuit work also exposed Young to challenging travel conditions. In 1864, he
described the road leading to Sydney as "shocking" given the numerous stumps and
rocks.41 Young's trips outside Halifax did not go unnoticed. In 1861, the grand jury for
Cape Breton County expressed satisfaction in Young's presence, which marked the first
time since the island's annexation in 1820 that a Chief Justice had presided there.42
Early in his tenure, Young bought a carriage, built in Boston, especially for use on
the circuit.43 Young did not wish to sacrifice personal comfort or privacy. By contrast,
until at least the late 1860s, some of Young's colleagues, given a low travel daily
allowance, were obliged to travel, at least in part, by public coach.44 "It is scarcely
decent," Young remarked in 1867, that judges on circuit "should travel in ye common
stage coaches exposed to associations & fatigues unsuited to their age & position."45 The
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carriage also enabled Young to transport a sufficient supply of law texts. Taking
advantage of railway connections between Halifax and other parts of the province, Young
had his carriage transported to railway stations outside the capital and arranged to hire
horses at points further along the route.46 If holding court in Cape Breton or Guysborough
County, Young made most of his trip by water.47 Young seems to have travelled the
circuit without the aid of a personal servant, but he did engage the services of local people,
such as to serve as stage drivers.48
Young was responsible for arranging his own accommodations on circuit. He
tended to make these arrangements with the help of a local intermediary connected to the
justice system, namely the sheriff, prothonotary, or senior resident Queen's Counsel
(QC).49 Given the lack of inns in certain parts of the province, Young often found himself
staying at private homes. In 1870, Stewart Campbell, then a Member of Parliament (MP),
helped Young locate accommodations in Guysborough. Campbell had found "a nice
sitting Room entirely to yourself and also a suitable Bedroom" at the home of Joseph Hart,
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"one of our most respectable citizens."50 It is not known whether Young's accommodation
choices led to concerns about potential favouritism in his judgments.
Ultimately, by the early 1870s, Young found circuit travel too arduous. One
incident which greatly lessened his enthusiasm for the circuit occurred near Antigonish in
1870. Travelling in an open carriage over a rough road on a hot day, Young developed a
severe nose bleed. Reflecting on the incident, he complained to his wife, "there has been
too much [work], for a man need not kill himself for an income he does not want & for the
sake of an ungrateful people & a Bar that will not thank him."31 Following that
experience, Young took several months of physician-prescribed leave. It seems that he last
performed circuit work in the fall of 1874, when he visited Amherst.52
Until at least well into his tenure, Young's capacity for work while sitting in court
was unquestionable. For example, a report of his performance in common law Chambers
on March 16, 1869 stated, "There were 37 cases on the docket, all of which, except those
in which counsel were absent or not prepared, were disposed of."53 A week later, Young
disposed of 47 cases in similar circumstances, and on March 30, 1869, heard motions
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relating to 50 cases.54 Some 10 years later, with Young in his late seventies, he continued
to set high work standards for himself and his colleagues. From Saturday, December 10,
1878 to March 31, 1879, for instance, the court sat on 96 week days, with four
adjournments for preparing judgments and for holidays. From December 9, 1879 to April
5, 1880, out of 118 days, the court sat on 104 week days, with adjournments.55
Having heard arguments, a judge must provide a decision. Young took care in
preparing his written judgments. Conducting his own research, he included relevant
citations to legal authorities from Nova Scotia as well as from outside the province. He
regularly circulated drafts of his opinions to other judges, giving them an opportunity to
comment.56
In criminal matters, when sitting in Halifax, the Young court took a collegial
approach to deciding on sentences. The practice was for the presiding judge to consult his
colleagues before passing sentence.57 When delivering a sentence, Young could be
manifestly subject to emotion. November 24, 1865, for instance, was a day of high drama
in the Halifax court house. Young had the duty of pronouncing sentence of death on
Henry Dowsey, a cook convicted for his role in the infamous murder of the master on the
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Zero. According to the Morning Chronicle, "The crowd swayed to and fro like the tree
tops of a forest rocked by the winds," and when delivering the judgment, Young had tears
in his eyes.58
A warrant is a court order authorizing a government official to take certain action.
It is associated with arrest, seizure, searches, and implementation of sentences. As an
NSSC judge, Young was empowered to sign warrants enforceable by the court. As Chief
Justice, he could be approached for a warrant because of the high profile nature of the
matter involved, as when a prominent government official sought the warrant. In 1863, for
instance, Young issued a warrant for the arrest of John C. Braine, for piracy and murder on
the Chesapeake, an American vessel. Confederate agents had seized the ship, killing one
of the crew. The Union navy recaptured the Chesapeake in Nova Scotian territorial waters
and forced the ship into Halifax harbour. When the ship docked, Confederate
sympathizers staged a disturbance, during which Braine and other agents escaped.59
Young granted the warrant on an emergency basis, when visited at home in the middle of
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the night by the lawyer for the local American consul. Both the Attorney General and the
Solicitor General had reportedly told the consul's lawyer to have Young, rather than a
justice of the peace (JP), issue the warrant. Braine, however, escaped.60

2)

Administrative
In addition to serving as head of the NSSC when it sat, Young was its chief

administrator. He was tasked with organizing sittings of the court, both in Halifax and
elsewhere in the province. Within the range of days established by statute, Young decided
when a court term would begin at a particular location.61 If no judge was available, Young
had the power to cancel a sitting of the court for a community or an entire circuit, and
could also extend the sitting of a court. In 1870, he was no doubt irked to learn that a
drunk court official had misplaced an order to prolong the court session, but the directive
was apparently found in sufficient time for publication in the Royal Gazette.62

60

MG 2, vol. 741, F2/319, William Young to Charles Tupper, 24 December
1863. The next day, Young had some misgivings and decided that a new warrant should
be issued, based on new affidavits and sworn before a JP. Young did not appear to favour
the prospect of a habeas corpus application to the NSSC, if Braine was apprehended
further to a warrant from the court. Justice Ritchie of the Supreme Court of New
Brunswick later quashed warrants of commitment whereby three of the Confederate
agents had been arrested and imprisoned in Saint John. Interestingly, Ritchie held that a
Saint John JP did not have the authority to order the arrests. Apparently, the politically
sensitive incident was one which Maritime judges preferred to avoid.
61

62

MG 2, vol. 748, Fl/38, Hugh McDonald to William Young, 16 March 1878.

MG 2, vol. 745, #165, William Young to Lewis W. DesBarres (with notation
by DesBarres); Royal Gazette (16 November 1870).

A related task for Young involved scheduling particular judges for specific court
dates and locations, a duty to which Young paid great attention. Writing in the mid-1920s,
Benjamin Russell, himself an NSSC judge from 1904 to 1924, described a notebook in
which Young had divided projected court work among the judges, in order to ensure a
quorum during the nine week term beginning in December 1878. "Nothing could be more
regular or systematic," Russell remarked.63 He added, "A college curriculum or a railroad
time-table could not be more definite or precise."64
The personal preferences of individual judges could make this job difficult for
Young. The unpopularity of circuit travel heightened the attachment of certain judges for
particular circuits or to avoid this duty whenever possible. In 1870, writing about the
prospect of circuit travel in Guysborough and Inverness counties during the winter, Young
remarked, "No man over sixty is able & no man under sixty should be asked to do it."65
By convention, when single judge sittings were allocated, the Chief Justice had first choice
among court locations for a term. Until the mid-1870s, when he retired from the circuit,
Young preferred to vary the locations where he held court. After the Chief Justice made
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his selection, the other judges decided the remaining locations among themselves, with
seniority determining the priority of selections.66
As he reminded Young on a number of occasions, Justice Lewis M. Wilkins, an
1856 appointee to the court, resented any deviation from the established selection process.
In 1873, for example, Wilkins overheard Young discussing a change, whereby one of the
junior judges would pick a circuit prior to one of the senior judges. Wilkins advised
Young that avoiding such talk "will, probably, avert unpleasantness very likely" to
otherwise occur.67
The infirmities of old age and poor health among his colleagues could make
Young's scheduling tasks difficult. Some judges, such as Bliss, were in poor health for
lengthy periods of time. In certain cases, Young had to discount their availability to serve
on the Bench. In 1866, Bliss described his health as "so precarious that I cannot venture to
say what the Rate of it may be a month or six weeks hence...."68 His health problems
persisted, and in January 1869, it was reported that due to incapacity from illness, Bliss
had been unable to attend court for the previous three years.69 In other instances, less
longstanding health difficulties, sometimes occurring on very short notice, compelled
Young to rearrange schedules or even to cancel circuits because of a lack of judges. In
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1870, with Justice James W. Johnston ostensibly confined to his house and unable to go on
circuit, the Cape Breton Circuit, which had been assigned to him, was cancelled.70 In
1873, "inflammatory rheumatism" in his hands forced Justice Edmund Dodd to miss the
opening of court in Halifax, while two years later Justice Hugh McDonald missed Halifax
sittings after his horse bolted and overturned a wagon.71 Late in his tenure, Justice Ritchie
was also absent from court due to the effects of rheumatism.72
Contemporaries remarked on the backlog of cases in the Young court, and some
attributed this to the judges' inability to fulfill their duties.73 The effects of age and ill
health certainly prevented a number of judges from doing their full share of work. Other
factors, however, beyond the judges' control, should not be overlooked. The 1860s
witnessed a large increase in the court's business. For the NSSC sitting at Halifax, Philip
Girard has calculated an increase in annual numbers of civil cases begun from slightly
under 1,000 in the late 1860s to some 2,500 in 1875.74 Contemporaries were aware of
this trend. In 1870, for instance, Henry Oldright, official reporter of NSSC cases, accepted
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Young's estimate that the court's workload had increased some four fold during the
previous 15 to 20 years.75
Litigants and their lawyers share some responsibility for delays in the court
process. Some litigants insisted on entering on the docket matters which were ill-advised
or premature in preparation.76 In 1866, while on circuit at Amherst, Justice William F.
DesBarres wrote to Young, "There is as usual a great deal of trash here all of which as you
know must be tried out for there is no quarter to be given."77 Lawyers could be slow,
verbose, or unprepared. In 1880, as part of a report to Young about circuit proceedings in
Sydney, Judge James lamented, "The Barristers here are the most dilatory of any that I
have ever known."78 According to James, the local lawyers objected to work as long as
seven hours a day, only wished two matters to be tried a week, and during court
proceedings, resented to any attempt to shorten their questioning of witnesses or speeches
to juries.
Given the potential for loss of personal freedom, criminal matters took precedence
over civil in terms of allocating court time. Not being able to predict the number of
criminal charges for a court sitting or how long a jury trial would last could make it
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difficult to complete the civil docket. It was therefore common for the judges to remark on
how much time was consumed by criminal proceedings. In January 1865, for instance,
Justice Dodd reported to Young on the last term of the court at Sydney. Occupied with
criminal trials, Dodd had been unable to dispose of any civil matter.79 In 1870, Dodd,
when reporting on his circuit schedule and number of matters to try, mentioned that at Port
Hood, "there are 41 civil causes on the docket, and three indictments, but I do not expect
to try half the former but the latter must be disposed of."80 In 1880, the Lunenburg
Progress suggested that one-half to two-thirds of the NSSC's time while on circuit was
devoted to "criminal business, only one half of which is of a character important enough to
demand the interposition of the Supreme Court."81 It should not be forgotten that the
judges had to operate within the parameters of legislation which required them to sit in
certain locations for assigned periods at particular times of the year. Correspondingly,
without that authority, the court could not hold a session. The year before Young joined
the NSSC, Justice Wilkins had to inform the Lieutenant Governor that further to an error
in amending the governing legislation, there was no longer any authority for the court to
hold a summer term at Arichat and Antigonish, which Wilkins had been scheduled to visit
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the next week.82 The Executive had to approve special sittings, which may not in any
event have been feasible.
Differences sometimes arose between Young and certain colleagues concerning the
prioritization of court business. In 1870, with the court seriously undermanned, Young
was faced with the prospect of having to retain certain circuits at the expense of others.
He therefore decided that the circuits would have to be ranked in order of importance.
Wilkins did not agree, stating, "In my judgment, all have equal claims, and the question
does not respect a comparative estimate of the amounts of business to be done."83 He
suggested that "jealousies and dissatisfaction" would occur in those counties deprived of a
court sitting.84 The same year, Dodd took the initiative to schedule an extra term in Cape
Breton, in order to deal with an overload of criminal cases.85 Young, however, compelled
Dodd to cancel the extra sitting, as the latter was needed to sit in court at Halifax.86 In
addition to pointing out the inconvenience that cancellation would occasion, Dodd made
this an issue of protecting individual liberty, which in his view had "a paramount claim
over all civil causes."87 "It would be better," he suggested, "if one half the causes on the
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docket for argument should stand over to the next term, than that persons confined in jail
here, who are presumed to be innocent[,] should remain without trial an hour longer than
there is an absolute necessity for."88
When examining the court's ability to do its workload, one should avoid undue
reliance on the discrepancy between the number of cases tried and those recorded on the
docket. Beginning an action and having it set down for trial was not difficult. Whether
the parties wished to proceed with trial, however, was another matter. Members of
Young's court knew there was often no connection between the entry of a matter on the
trial list and the parties' willingness to have the dispute heard when scheduled. In January
1864, for example, Justice Dodd was in Sydney on circuit. Court business in Cape Breton
County had been adjourned from October 1863 to January 1864. Despite a dozen matters
marked for trial, Dodd, similar to a recent experience of Young's while on circuit in
Amherst, closed the court without having conducted a single trial.89 Without the benefit of
context, when viewing statistics alone, one might get the impression that Dodd had been
inefficient, rather than the parties not having been ready or willing to go to trial.
A judge sitting alone was expected to prepare judgments for the matters argued
before him. When multiple judges sat in its appellate capacity (en banc), Young decided
which judge would prepare a draft judgment on the court's behalf.90 Other judges were
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free to write their own opinions, especially if a judge believed that he would not agree with
the assigned judgment.
Prior to the sittings of the court en banc at Halifax, Young organized judges'
meetings, in part to confirm who would participate on the panel and to give individual
judges an opportunity to discuss possible outcomes for cases already heard and therefore
ready for judgment.91 Judges based outside the Halifax area sometimes complained about
these meetings, especially if the session was perceived to be at an inconvenient time or
scheduled at short notice. On August 9, 1872, for instance, Wilkins objected to receipt the
previous night of a telegram requesting him, if convenient, to meet Young the next day at
11 a.m. The missive, Wilkins complained, "gives me no information of the subject to be
considered." He continued, "As, therefore, I am ignorant of the degree in which it may be
important, and as it will not be convenient for me to repair to Halifax, which I have just
left, and at so short a notice, I shall not be at the meeting."92
A frequent complainer, in 1871 Wilkins called into question the very need for
judicial conferences prior to the opening of court: "Experience has convinced me that at
such meetings held just before judgments delivered no converts are made." He suggested
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instead, "each individual Judge, in the isolation of his own study, should form his opinion,
and that, waiving as generally useless intrajudicial conferences, the judgment should
represent the majority of opinions thus arrived at."93
On another occasion in July 1875, Wilkins refused to attend a Saturday meeting
prior to the opening of court at Halifax three days later, that Tuesday. His justification
seemed to contradict the reasoning he expressed in 1871. Rather, Wilkins appeared to be
concerned that colleagues might wish to argue positions differing from the draft judgment
which the designated judge (namely Wilkins) had prepared on the court's behalf. In
Wilkins's view, that may not have left enough time to decide whether to discard or alter
his draft judgment, in order to take into account those other opinions. Disingenuously,
Wilkins suggested, "Never in the past have I allowed my private convenience to interfere
with my public duty...."94
As court administrator, Young dealt with a variety of government requirements and
requests. Requests for information from the court flowed through Young. He also
coordinated judicial responses to law reform initiatives. In May 1869, for instance, Justice
Wilkins became concerned that proposed Assembly legislation would negatively affect the
court. Wilkins specified one proposal whereby a judge would have to submit a written
version of his charge to the jury, after having stated the charge aloud, which was (and is)
the practice. From the nature of Wilkins's request, it was clear that the Chief Justice
would do any lobbying on the court's behalf: "Pray see to this & put [members of the
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MG 2, vol. 746, #54, Lewis M. Wilkins to William Young, 11 July [1871].

94

MG 2, vol. 748, Fl/100, Lewis M. Wilkins to William Young, 12 July 1875.

333
Legislative Council] on their guard to protect the public from the rash measures of
imbeciles."95
More generally, when the court sought something from government, Young was
the mouthpiece. In 1867, Young complained, with respect to judges' salaries, that "traders
& mechanics to say nothing of ye leading merchants around them [live] in a degree of
luxury to which they & their families must not aspire."96 In the spring of 1870, with the
court overworked and anxiously awaiting the appointment of new members, Young on a
number of occasions asked for government action and pointed out the consequences of
delay. On May 31,1870, for instance, Young telegraphed Colonel Hewitt Bernard, the
federal deputy Minister of Justice, to express dissatisfaction about the postponement of
new judicial appointments. Young indicated that unless the appointments were made by
the next Thursday, "there will be no circuit courts in the four counties of Cape Breton as
the law stands for a twelvemonth and great discontent and serious losses will ensue."97
Whether in relation to matters over which he had presided alone, or with respect to
concerns about the court as whole or its process, Young responded to lawyers' concerns
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and complaints. A common request was for Young to sign an order prepared in relation to
a matter which had been heard and determined.98 Lawyers made inquiries about
judgments, such as whether they had been filed with the Prothonotary,99 they asked for
confirmation of such details as the amount of security required to file an appeal,100 and
sought clarification about procedures or policies, as did lawyer P.H. LeNoir in 1872, when
he asked about the Halifax Prothonotary's authority to deny access to the new actions
register.101
With no room for judicial chambers at the court house, it was not uncommon for
lawyers to visit Young's home, in order to seek access to documents or to discuss some
legal matter. In 1868, for example, lawyers Benjamin G. Gray and Alexander James went
to Young's house, in order to locate documents relating to costs awarded in a shipping law
matter. Young being too unwell to receive them, the lawyers left empty-handed and had to
follow up the visit with a written request.102 Sometimes lawyers' communications
exhibited exasperation with delays, or took the form of impertinences or even demands
rather than inquiries. In April 1878, T.J. Wallace wrote to Young about the court's failure
to file a rule nisi six weeks after a decision was rendered. Wallace complained, "It is
impossible to get on with court business if such delays are allowed to take place as matters
98
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of course."103 On August 17, 1868, S.L. Shannon reminded Young of a number of matters
scheduled to be heard the next morning. Shannon added, "I trust you can make it
convenient to attend to [them]."104 On the other hand, lawyers also sought Young's
forbearance, when circumstances prevented them from attending court.105
Some lawyers' requests signalled developments in legal practice. In 1871, writing
from Brantford, Ontario, Alfred J. Wilkes sought from Young a commission to swear
affidavits in Ontario, with those affidavits to be used in Nova Scotian courts. Wilkes
explained, "As the commercial transactions between the two Provinces increase, and they
have been greatly on the increase since last year, necessarily legal proceedings by parties
living here will have to be taken (and vice versa) as to parties living in Nova Scotia."106 At
least two lawyers sought and received Young's endorsement for their membership in the
Merchants' Protective Law Association, an American-based organization which provided
a directory of lawyers recommended for consultation by commercial interests, with legal
services provided at fixed and reasonable rates.107
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Young received a large amount of correspondence from the public, seeking various
forms of redress. Frequently poignant, sometimes unintentionally humourous, and often
revelatory of social conditions in nineteenth-century Nova Scotia, these letters generally
take one of four forms. One type involved requests for legal advice or information about
court procedures. In 1880, for example, Mrs. John B. Pettis, a widow caring for three
children, wrote to Young from Parrsboro. A dressmaker, Mrs. Pettis reported that she was
close to starvation. Fortunately, her husband had left some real property, and she was
estate administratrix. Wishing to sell her home, she asked Young how she could obtain
legal title.108
A second common communication expressed dissatisfaction with the conduct of
lawyers or judges. In 1868, for instance, Henry G. Pineo claimed that an Amherst lawyer
had fraudulently prevented a magistrate's execution order from being implemented, and in
1871, Hugh McKay accused his lawyer, N.W. White, of withholding money owed.109 In
1879, George Merriman, a Bible student, complained that Henry Pryor, the Halifax
stipendiary magistrate, "fears neither God, man, nor Devil...."110 Merriman was upset, in
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his view having been "rudely, ruthlessly, and degradingly arrested," and then charged and
convicted of being a public nuisance.111
The third common letter type sought Young's help to achieve a result within the
justice system. In civil matters, this could take the form of having a matter heard more
quickly, as where a judgment debtor languished in jail.112 In criminal cases, depending on
the circumstances, letter writers sought an acquittal or lenient sentence in advance of trial,
or a reduction or remission in sentence after it had been passed. In July 1861, for instance,
Young sentenced Thomas Connors to three years of hard labour, following a manslaughter
conviction at Guysborough. Two years later, Connors suggested, "At the same time your
Lordship promised if I would conduct myself well for 2 years and write to your Lordship
that you would pardon me."1'3 From Whycocomagh in 1874, Catherine Campbell, a selfr

described "lonely wife and anxious struggling mother," sought assistance concerning her
husband, who had spent 32 months in jail. She invoked Young's sense of Christian
charity, exhorting him to "find grace a thousand-fold when you are called before the
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'Judge of Quick & dead.'"" 4 In September 1879, Hibbert N. Binney, the Anglican bishop,
wrote to Young about Annie Jolymore, who had been convicted of infanticide, but not yet
sentenced. Jolymore maintained that her pregnancy had resulted from a sexual assault on
the Halifax Commons, and that the child was born dead at seven months. She attributed to
the distraction of illness her placing of the child's body in a trunk. Believing Jolymore,
Binney urged Young to sentence her to the county jail if a short sentence was in order."5
Given his prominent status, Young attracted the attention of people seeking money,
in the form of charity, loan, or investment. In 1872, William Craig, a 83-year-old Halifax
resident and former letter carrier, asked Young for financial assistance. Craig, whose
sight, hearing, and memory were failing, lived with four family members, including two
small children. He added, "The low state of my mind, and the cold weather keeps me in
constant misery.""6
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Young's position as judge, requiring impartiality, meant that he generally could not
provide the type of assistance sought by members of the public. For example, he could not
comment on a legal matter which might come before him for resolution. As he advised
Donald Henderson, a disgruntled litigant who had sent him several letters, even if he had
the "means of forming an opinion [he] could not express it."117 Early in Young's judicial
tenure, given the large number of requests for money he received, he established a general
rule to transfer such requests to his solicitor. Young understood how providing loans
could "embarrass [him] in the exercise of [his] judicial duties...."118
Nonetheless, Young was not indifferent to pleas for help. In 1873, Mrs. Isaac
Christie wrote to Young from Truro, where she was "ekeing [sic] out an existenance
[sic]."119 Mrs. Christie reported that her husband had forced her from the family home and
had applied for divorce. Having dismissed the divorce application, Justice James W.
Johnston had been supposed to consider whether to grant a separation order, but had not
acted. In the meantime, Johnston's absence from his duties prompted the Government to
appoint a judge ordinary to deal with divorce matters.120 With Young appointed the new
judge in the Court of Marriage and Divorce, Mrs. Christie hoped for some progress in the
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hearing of her case. Indeed, within weeks, Young sent word, through Mrs. Christie's
lawyer, that he would consider the matter.121 Less commendably, Young reportedly
allowed unhappy clients to criticize their lawyers in court, without grounding their
complaints in formal legal procedures. That practice came to an end when John S.D.
Thompson challenged it in open court. On that occasion, Young, consistent with his
sensitivity towards women in legal difficulties, had been prepared to listen to a grievance
from a female litigant.122
Miscellaneous administrative duties added to Young's workload. As an NSSC
judge, Young was empowered to administer oaths of office. If a position was sufficiently
prestigious, then Young could specifically be sought out as an oath administrator, as
happened in 1873, in relation to an ailing Joseph Howe becoming Lieutenant Governor.123
Young decided how court rooms were allotted and used.124 The Halifax court house,
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which opened in 1860,

had a number of users, with sometimes competing needs. The

Vice-Admiralty Court sat there, as did the County Court for Halifax, after it began sitting
in 1876,126 as well as the General Sessions for the County of Halifax. The Probate Court
and registry also operated out of the same building.127 Sometimes NSSC judges competed
among themselves over access to the preferred court room, located on the eastern side of
the building.128 Young also influenced how court houses were used outside Halifax. For
instance, he had pointed out to the grand jury in Amherst the need for a judges' robing
room. In May 1867, having secured $150 for renovations, the grand jury asked for
Young's suggestions about what would be suitable.129 From April to September 1879,
Young combined his administrative duties as Chief Justice with those of provincial
Administrator, in the absence of a Lieutenant Governor.130
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3)

Advisory
Young strove to keep in close contact with his judicial colleagues, in particular

judges on circuit. Judges holding court sessions provided Young with reports about the
number of cases, both civil and criminal, on their respective dockets.131 Results with
implications for the court's workload, such as matters to be reviewed by the full court,
were identified. In 1866, Justice DesBarres wrote from Amherst, "No rules [nisi] on my
circuit so far, and unless there happens to be something that ought to come under review
there shall be no rules with my consent."132 Interesting cases or issues were brought to
Young's attention. In September 1877, Justice Henry W. Smith reported from Digby, "I
was met by an issue comprising some 10 or 12 pleas, & 33 replications in which Equity &
law were most beautifully, and with novelty, interspersed...the case bristled with points of
law & Equity."133 NSSC judges also informed Young about any unusual happenings, such
as egregious behaviour by certain lawyers. In May 1878, Justice James reported to Young
on proceedings in an embezzlement trial. According to James, defence counsel Robert
Weatherbe in open court accused James of offering the jury an inducement to convict.
Among other insults, Weatherbe also tried to comment adversely on James's charge to the
134
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NSSC judges sought advice from Young, as when they encountered a particular
type of situation, procedure, or issue for the first time. In 1877, for instance, Justice Smith
inquired whether a federal statutory provision included all instances of perjury or only
those involving insurance matters.lj5 A lack of access to legal texts while on circuit could
exacerbate judicial inexperience. In 1877, James complained, "I find that the Bar on
circuit expect the Judge to know every thing & therefore don't [sic] trouble themselves to
instruct him at all."136 Young's advisory role included acting as sympathetic
correspondent for colleagues who felt disillusioned. Wishing to appear impartial,
especially in light of his active political past, Smith remarked in 1877, "It is terribly
worrying trying these suits with suspicion on every side of you."137
Young's advisory role extended to judges from other Nova Scotian courts. In
1871, William McKenzie, a Glaswegian mariner, startled Halifax authorities by appearing
before Henry Pryor, the stipendiary magistrate, to confess to a murder reportedly
committed in Scotland seven years before. With the Attorney General absent, Pryor
sought Young's advice, in particular about whom to contact via telegram in the United
Kingdom: "To the Bailey or Chief of Police - I am not versed in the Scotch Police
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business."138 In 1876, Edward C. Cowlie, an Annapolis Probate Court judge, asked
whether he was entitled to retain papers needed for an appeal until he was paid fees he
thought owing. In his reply, Young asked Cowlie "to consider this not as a judicial opinion
but as a suggestion for your own guidance."139 In 1877, fairly late in Young's tenure, a
system of County Courts began to hear cases, which meant another group of judges who
sought advice or other assistance from Young.140
As a matter of comity and friendship, Young on occasion provided advice to judges
from outside Nova Scotia, including Justice Bryan Robinson of Newfoundland141 and
Chief Justice Robert Hodgson of Prince Edward Island.142 In 1870, the latter inquired by
telegram whether, in cases of American vessels seized for fishing closer than three miles
from shore, the NSSC allowed the ships to be released on bail without consent of the
captors.143
A myriad of government officials contacted Young for counsel on the law and
related matters. In effect, Young served as an ad hoc legal advisor to government. Much
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of the work he performed in this capacity was not part of his official duties. Nonetheless,
Young's legal knowledge, official neutrality, and community stature made him an obvious
candidate for questions about the law. Nova Scotia's rudimentary bureaucracy and small
population meant that he had few competitors within officialdom for this role.
From the 1830s to the 1860s, the province had taken a number of significant steps
towards achieving a better separation of powers among the executive, legislative, and
judicial branches of government. In 1837, the Executive and Legislative Councils became
separate bodies.144 Judges had been excluded from the Legislative Council and the
Governor in Council no longer had a role in hearing appeals or divorce cases.145 In
Halifax, disquiet during the early 1860s about the involvement of elected officials in the
City Court led to the appointment of a stipendiary magistrate.146 The process towards the
separation of powers nonetheless remained incomplete by the 1860s, and there was no
demand for a complete distinction between the judicial and executive roles.147 The
acceptance of security of tenure for NSSC judges fostered a related concept, judicial
independence, but the politicized nature of appointments prevented its fullest
expression.148
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Young was a conscientious judge, and the documentary record does not disclose
instances in which his advisory role detracted from the fairness of his judging. On
occasion, Young did perform a request from government despite some unease about its
potential incompatibility with his adjudicative role. The likelihood of a question coming
before the NSSC for adjudication seemed to be the yardstick which he used to decide
whether he could render assistance. Of course, few people knew about the circumspection
which Young exercised in the privacy of his judicial chambers. His tendency to comment
publicly on political issues, especially Confederation, was, however, on display and
therefore a source of concern to some.
With respect to the top of the administrative hierarchy, Young enjoyed good
relations with the province's colonial administrators, who had no compunction about
soliciting Young's advice. Lieutenant governors asked for Young's input about such
topics as the legality of using a signature stamp, whether they could be sworn into office
without a quorum of executive councillors being present, and the nature of the Office of
Advocate and Procurator General in the Vice-Admiralty Court.149 Lieutenant Governor
Hastings Doyle even seemed to prefer Young's opinion over that of Martin I. Wilkins, the
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Attorney General, and in some instances, had Young verity the soundness of Wilkins's
work.150
The Nova Scotian practice was not unique. In the second quarter of the nineteenth
century, lieutenant governors had similarly relied upon the counsel of John Beverley
Robinson, Chief Justice of Upper Canada. In the words of Lieutenant Governor George
Arthur, Robinson had "extensive information upon every subject connected with the
Province."151 Like Young later in the century, Robinson felt discomfort over requests for
advice on policy matters, but nonetheless provided such assistance.152 Justice Matthew B.
Begbie, Young's counterpart in British Columbia, advised the lieutenant governor there on
such policy matters as transportation and postal services.153
Young's good relations with Doyle ultimately led to a controversy.154 In 1869,
Halifax anticipated a visit from Sir John Young, the Governor General (and no relation to
Chief Justice Young). It would be the first official visit to Halifax by a governor general
since Confederation. The Mayor organized an August 10, 1868 planning session, which
the five NSSC judges attended. At the meeting, Alfred G. Jones, a prominent businessman
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and anti-Confederate, made public remarks which Young and three other judges (Johnston,
DesBarres, and Dodds) found disrespectful towards the Crown. When the tenor of Jones's
comments became clear, those four judges left the meeting.
The partisan press of the time published conflicting versions of the incident. After
the session, Doyle, who had not attended, asked Young what Jones had said. In turn,
Doyle shared Young's comments in writing with Dr. Charles Tupper, a prominent
supporter of Confederation and an MP,'55 who also had not been at the meeting. Years
later, apparently to embarrass Jones, Tupper raised the Doyle letter in Parliament.
In 1878, Jones referred in the House of Commons to Young's version of the 1868
meeting remarks as "a foul slander."156 Jones suggested that the report by Young, a known
supporter of federal union, had been coloured by "political feelings" against Jones and
other anti-Confederates.'57 Jones claimed that Young had thereby crossed a boundary into
the political arena: "he held that, when a Chief Justice, or any Judge, or any person acting
incompatibly with his position, came down and mixed in ordinary political discussions, his
conduct was open to public criticism by this House, and he did not shrink from discussing

155

Phillip Buckner, "Tupper, Sir Charles" XIV Dictionary of Canadian
Biography 1014 at 1016-1017.

VI.

156

Supra note 154.

157

For more details on Young's perspective on Confederation, see below at Part

349
it."158 Prime Minister Macdonald defended Young and pointed out that Young's version
was affirmed by newspaper accounts. "[0]f course," Macdonald said, "the Chief Justice
had a right to make that statement if he believed it to be true."159
On at least one occasion, Young and his fellow judges did not acquiesce to a
government request for advice. John C. Douglas, mate on the Zero, had been convicted of
murder and sentenced to hang. On a reconsideration of his sentence by the full court, two
out of five judges concluded that there had not been enough evidence to send the matter to
the jury.160 The Executive then approached Young to comment on the appropriateness of
the sentence, a request which the judges unanimously rejected.161 It is likely that the
judges did not wish to suffer criticism if their recommendation became public. Justice
Dodd remarked privately by letter to Young, "we live in strange times, and it will not
surprise me if not only the mate but the cook escape the punishment they justly
deserve...."162 Ultimately, the Government commuted the sentence of Douglas, a white
man, to life in prison at hard labour, but his accomplice Dowsey, who was black, was
executed, despite considerable public support for leniency.163
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The royal prerogative for mercy rested with the Lieutenant Governor, and, with the
coming of Confederation, the Governor General. Young's involvement with the royal
prerogative could take a number of forms. In cases which resulted in a capital sentence,
the presiding judge had to prepare a report for the Executive. When a colonial
administrator received a request for mercy, he sought the view of the judge who had
presided at trial. As Chief Justice, Young coordinated responses on the part of the NSSC.
That Young took seriously his role of advisor on mercy applications seriously was shown
in 1861, in relation to James Heslin, convicted of murder at a Yarmouth trial over which
Young had presided. In compliance with established procedure, Young sent materials on
Heslin's conviction to the Lieutenant Governor. The materials included a
recommendation for mercy. Young, however, then contacted the Lieutenant Governor
again, to ensure that the materials had been received.164
When requests from the Executive related to matters over which Young had passed
sentence, in general he was favourably disposed to recommend a reduction in sentence.
Young was of the view that criminal acts could not go unanswered and had to be met with
the appropriate sanction. Nonetheless, he did not seem to be a supporter of unduly harsh
sentences. In May 1868, he remarked to Sir John A. Macdonald, "our policy is to impose
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punishments that are lenient & are intended to be carried out."165 In 1870, further to a
petition by two prisoners who had been convicted of common assault, the federal deputy
Minister of Justice determined that a fine, rather than the six month prison term, had been
the preferable punishment.166 Young replied that he was "well pleased" with the minister's
position, which meant an early release for the prisoners.167
Young also seems to have felt sympathy for prisoners who had served part of their
sentences. He agreed that time at the provincial penitentiary was difficult. In 1874,
writing to the federal deputy Minister of Justice, Young referred to "the Reformatory so
called," where a young man convicted for his role in a conspiracy to steal would be "in
danger of being thoroughly corrupted."168 Moreover, Young seemed to be moved by the
plight of family members, who were deprived of support when a relative and breadwinner
was convicted and sent to prison. In 1872, Etienne Parent, on behalf of the Governor
General, sought a report from Young on convicted prisoner Samuel McCarthy, who had
been in jail for some three years. McCarthy's mother had petitioned for remission of his
sentence. In his report, which supported the petition, Young noted that McCarthy's own
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contradictions had largely produced his trial conviction, mentioned McCarthy's aged
mother, and remarked, "[McCarthy's] imprisonment has probably been enough to satisfy
the ends of public justice...."169
The limited available evidence is mixed about how Young approached the rights of
those people charged with criminal offences. In December 1861, he tried two men for the
murder of a constable. A question arose about the validity of the warrant for the arrest of
Frederick Lane, one of the co-accused. This being a significant issue, Young reserved it
for consideration by the entire court. The jury returned a verdict of guilty, but for
manslaughter. Young prepared a case for the court, which decided that the warrant, which
did not include the proper seal, was invalid. This made Lane's arrest unlawful. Young
suggested to the deputy Provincial Secretary that Lane could not legally have been found
guilty under his indictment and therefore should be given a pardon.170 By upholding
Lane's procedural rights, Young, at least on that occasion, manifested a conception of
criminal justice which only became widely discussed in Nova Scotia in the late 1870s and
1880s. Further to the liberal, rights-based approach to criminal justice, the aim of
punishing crime coexisted with a concern for procedural fairness.171
By contrast, in 1870, Young required Justice Dodd to travel as soon as possible
from Sydney to Halifax, in order to attend the court term in the capital. This was despite
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Dodd's concern about the backlog of criminal cases in Cape Breton. Young appears to
have suggested to Dodd that the question of bail in individual cases could be decided on
affidavit evidence alone, without the benefit of any hearings: "If [the depositions] are
strong against the prisoners I think Bail should not be taken."172 Late in Young's tenure,
the Morning Chronicle reported on a horse stealing trial which Young conducted. The
accused appeared without counsel. In such instances, the court's practice was to assign a
lawyer. Young reportedly told the jury to convict the accused without leaving the jury box
to deliberate. It was the second time during that court term on which Young had failed to
assign counsel to an unrepresented accused.173
Officials connected with the justice system-sheriffs, prothonotaries, magistrates,
and jailers-frequently sought Young's opinion. Sheriffs consulted Young inter alia about
jurisdictional issues, questions involving prisoners, and the state of local jails. In 1865, for
example, Peter Bonnett, High Sheriff for Annapolis County, asked Young what should be
done with two young children who shared their parents' confinement in jail.'74 As the
Chief Justice participated in the annual selection of a sheriff for each county, incumbents
and prospective office-holders sought Young's recommendation. In December 1865,
George Henderson wasted neither time nor words in telegraphing Young about a vacancy:
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"Sheriff Viets dead alarmingly sudden would there be any chance my getting
appointment."175
Prothonotaries sought Young's assistance about such matters as dealing with
troublesome lawyers, locating misplaced court documents, and applicable costs and fees.
In 1872, Isaac Carver, who served as the Windsor Prothonotary, asked Young whether the
10^ search fee applied to documents relating to one matter or to all papers and books on
file.176
Magistrates asked for clarification about the law. In 1872, for example, Clerk of
the Peace J.G.H. Parker informed Young via telegram about a dispute involve the
formation of a Bridgetown grand jury. An old eligibility list had been used. Parker
wished to know whether a new jury could be assembled.177
Jailers requested Young's advice about how to deal with certain prisoners. In
1866, with the Attorney General and Solicitor General both unavailable, George
McGregor, Governor of the Provincial Penitentiary, sought Young's counsel in relation to
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William Parks, a troublesome prisoner. McGregor lamented, "He is beyond all my other
experience in violence, insolence & insubordination...."178
Regardless of who made a request, Young tended to exercise circumspection in his
responses. If he believed that the query related to a matter which could come before him
as a judge, Young generally demurred. In 1862, for example, Young declined to suggest
whether Sheriff John Fuller of Arichat was entitled to charge a commission on a civil
execution. Answering Fuller's question, Young maintained, would require a legal opinion
based on statutory interpretation. He advised Fuller instead to seek the advice of a
barrister.179 In 1870, D.N. McQueen, a Probate Court judge for the County of Cape
Breton, sought Young's advice on the advisability of granting administration over an
estate.180 As the matter might come before the NSSC on appeal, Young replied that he
could provide no assistance. Otherwise, Young explained, he might have to hear a case in
relation to which he had provided counsel, "a position which no Judge should ever
occupy."181 The next year, following a request by Sir Hastings Doyle, the Lieutenant
Governor, Young applied the same caution and declined to comment on two matters
before the courts.182 By contrast, in 1862, when John MacKay, a New Glasgow JP, asked
178
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whether he should accept bail in a larceny and burglary case,183 Young replied, "accept of
moderate bail,"184 and in 1864, Young advised David Matheson, Prothonotary for Pictou
County, on whether the amount for a certificate of judgment should be included in a bill of
costs.185 Matheson's query related to an administrative matter. It is not known, however,
why Young was comfortable answering MacKay's question, as deciding on bail was a
judicial, not a ministerial act.186

IV.

Relations with Fellow Judges
In his more than two decades as Chief Justice, Young served with a total of 11

other NSSC judges.187 For the most part, he enjoyed good relations with all of them, save
one possible exception. This is commendable, given certain political antecedents and
personality traits that were involved. Young's correspondence with his colleagues shows
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him filling a variety of roles: advisor, mentor, confidant, peacemaker, and occasionally,
disciplinarian.
William Blowers Bliss and James W. Johnston both had reason to resent Young for
having won the chief justiceship. If they did, this is not manifested in their
correspondence.188 As for Young, he did not seem to harbour ill will towards Bliss, a
member of a legislative committee which in 1833 had vacated Young's Assembly seat on
the ground of an undue election.189 Young also did not appear to resent Johnston, despite
their many past battles, political and legal. Upon taking office in 1860, Young allowed
Bliss first choice of circuits among all the judges.190 Young was sympathetic to Bliss's
long-term absences on account of ill health. In 1870, when the Government was
contemplating changes to the judicial system, Young supported Johnston's wish to be
relieved altogether from common law cases and circuit work.191 Johnston was also on
friendly enough terms with Young to request the loan of legal materials.192
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The past also did not seem to pose difficulties, in terms of Dodd and Wilkins being
former Conservative supporters,193 and Hugh McDonald and Henry W. Smith having
helped lead the campaign against Confederation. Young enjoyed good relations with all
four, despite political differences. Dodd's letters portray him as polite and unassuming.
Young and Dodd had apparently made peace over political battles dating from some three
decades before. According to Young, at the Sydney poll in 1832, he "had scarce uttered
three sentences...when he was assailed with hisses and clamour, and a cry of 'Down with
Novascotians,'of which Mr Dodd was the ringleader and chief promoter."194 Wilkins was
acerbic, pedantic, self-centred, stubborn, and status-conscious. For example, after retiring
in 1878, Wilkins objected to having been addressed in correspondence from Young as
"The Hon. Lewis M. Wilkins." Wilkins contrasted this treatment with a missive from "an
Englishman of rank," who referred to "Mr. Justice Wilkins."195 Young seems to have
taken no offence at this and other examples of Wilkins's fussiness.
Contrary to Wilkins, the genial and courteous McDonald tried to be as
accommodating as possible for Young. McDonald rarely complained when his position
involved personal inconvenience or his own view differed from that of Young. In April
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1875, for instance, though McDonald preferred to sit at Halifax, rather than on circuit, he
deferred to the wishes of his senior colleagues.196 McDonald had explained that in his
view, April was "about the worst season to travel," with sleighing likely no longer
possible, but with the roads not yet dry.197 On another occasion, McDonald requested that
instructions for his sitting at Halifax, if sent by telegraph, should be at his expense, which
at that time, could be considerable.198
In one instance, McDonald was less compliant than usual. Having served as a
member of the Nova Scotia government during decision-making on railway transfers,
McDonald preferred not to attend argument in litigation between the Windsor and
Annapolis Railway and the Western Counties Railway.199 Young, in addition to Justices
James and Smith, appeared unsympathetic to McDonald's concern.200 Nonetheless, as
shown by the case report, McDonald did not attend the arguments and did not participate
in the decision.201
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Young had worked with Smith's father, the former Registrar of the Vice-Admiralty
Court.202 The younger Smith's career included an 1868 trip to London, England, as a
delegate seeking repeal of Confederation.203 Justice Smith was polite and respectful to
Young, but on occasion did not let his judicial duties interfere with his personal
convenience. In August 1877, Smith did not accept a proposal that the Halifax judges
should hear contested motions during the court vacation.204 Moreover, in 1880, Smith
apologized for having declined to assist Young with some criminal matters. Smith had
"an engagement to dine" which did not allow him sufficient time to review the relevant
documents.205
William F. DesBarres, like Young, had supported the Reform cause in the
Assembly. He had been Young's friend since their early years at the Bar, when Young
would order law books and household items on behalf of DesBarres, who had difficulty
procuring them in isolated Guysborough County.206 In 1848, Young declined an offer of
an NSSC judgeship, which permitted DesBarres to fill the position.207 While they served
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on the Bench together, Young continued to supply books, both by purchase and loan, to
DesBarres.208 Young and DesBarres appeared to enjoy a forthright and at times, jocular
relationship. In 1861, DesBarres advised Young, with respect to the result in Sommerville
v. Morton, a dispute among Presbyterians, "I think you had better give the judgment
against the Covenanters [,] being satisfied you know more about their destructive principles
than any of your brethren (at all events than myself) who are Episcopalians."209
Jonathan McCully, another former Reform colleague, had worked with Young on
the province's first set of revised statutes, as well as on matters pertaining to the railway.
As a legislative councillor, McCully had won concessions from the Conservative
government involving its effort to re-introduce an equity judge in 1864.210 Consistent with
his background as a law reformer,211 McCully seemed especially interested in changes to
court sittings (scheduling, as well as the number and duration of terms) which could help
to alleviate the backlog of cases.212 According to P.B. Waite, most Nova Scotians, lawyers
excepted, responded favourably to McCully's emphasis on efficiency in the courts: "The
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backlog of court dockets was thus dispatched with some celerity, which did not endear him
to the legal fraternity but won him golden opinions - a refreshing change for McCully from the public at large."213
In the 1850s, John W. Ritchie and Young had collaborated on the province's first
statutory revision. As a practising lawyer, Ritchie had done legal work with and for
Young.214 In 1863, Ritchie joined Young on Dalhousie College's Board of Governors.215
As a senator from 1867 to 1870, while in Ottawa Ritchie had also served as an ally for his
former client.216
Young had an especially close relationship with Alexander James, his former
articling clerk, who frequently sought his advice about legal issues. In May 1877, writing
from the judges' robing room, during jury deliberations in a criminal trial over which he
presided, James asked Young how long one should wait before discharging the jury,
should its members fail to soon reach a decision.217 "You would confer a great favor by
giving me a hint," James added.218 Two years later, James was at Lunenburg, presiding at
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a murder trial. The jury returned a guilty verdict, with a recommendation for mercy.
James was of the view he had to sentence the accused to death, with an execution date two
or three months hence. With few legal texts on which to rely, James implored Young, "Be
so kind as to write me at once what to do."219
James was frank and sometimes indiscreet in his comments to Young. For
instance, in 1880 he made clear his objection to capital punishment. "If allowable," he
suggested, "it should only be inflicted in extreme case where there was a deliberate
intention to destroy life."220
James was the court clown. In 1880, he remarked to Young, "You say I am always
doing some queer thing."221 The same year, he quoted in a letter from a recent Montreal
Gazette article which reported that two NSSC judges recently had their furniture seized for
non-payment of taxes. He discussed the need to contradict this misinformation and
suggested that it provided an opportunity to remind the federal government that Nova
Scotian judges were paid less than some of their superior court colleagues elsewhere in the
country. James ended with the punchline, "I think it must be you & Judge Desbarres!"222
This pursuit of laughs sometimes overwhelmed his good sense. Following the 1879
Lunenburg murder trial, James, by way of private letter, reported to James McDonald, the
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federal Minister of Justice. Among a number of ill-considered and unduly familiar
remarks, James suggested, "I don't think it would be well to hang him, on the principle
which Martin Wilkins got his teeth pulled, viz, as an example to the others."223 Further to
a complaint from McDonald about the letter's tone and content, Young intervened to
ensure that James's post-conviction report used more appropriate language.224
On October 7, 1878,225 Robert L. Weatherbe, a former Conservative who had
transferred allegiance to the Liberals, and an anti-Confederate, was appointed to the court.
Prickly in disposition, Weatherbe as a practising lawyer had been an irritant for some of
the judges, and in particular for Young.226 Weatherbe had begun his legal career as an
articled clerk with James W. Johnston, Young's legal and political foe.227 In 1864,
Weatherbe solidified his connection to his former principal by marrying Johnston's
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Weatherbe was editor of the Acadian Recorder in 1866,229 when it published an

editorial highly critical of the NSSC justices, and especially of Young.230 In 1868,
Weatherbe had signed a statement attesting to Alfred Jones's version of the planning
session dispute over the Governor General's visit. Also in 1868, Weatherbe represented
lawyer Thomas J. Wallace in a criminal prosecution presided over by Judge Wilkins. As
part of his closing address to the jury, Weatherbe referred to the acrimonious history
between Wallace and the court, and in particular, the reversal of Wallace's suspension
from legal practice.231 With that in mind, Weatherbe was reported to have "cautioned the
Jury not to accept his Lordship's version."232 According to the case report, Wilkins did not
allow Weatherbe's insults to pass unchallenged: "His Lordship when addressing the jury
spoke in strong terms of reprobation of the extraordinary address delivered by the
defendants [sic] Counsel, and pointed out what, under the circumstances, an honourable
and high minded advocate would have said."233
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In 1878, Young's note to Weatherbe, indicating when the latter's oath of office
would be administered, made no mention of congratulations.234 Nonetheless, if Young
experienced poor relations with Weatherbe on the Bench, this is not apparent from the
documentary record. Friction between James and Weatherbe continued, however, a fact
which James did not hide from Young.235
A number of common topics emerged throughout the years in Young's
correspondence with his fellow judges. His colleagues often communicated with him
about their poor health. In November 1875, for example, Wilkins wrote that he longed
like a "wild goose" to "escape a Nova Scotian winter with its accompaniments of catarrh,
bronchitis, and cognate diseases."236 They frequently complained about having to travel,
whether it was on circuit or being summoned to Halifax for a pre-term judges' meeting.
Difficult lawyers and overcrowded dockets also caused the judges frustration. About
lawyers in Sydney, Justice James complained in 1880, "I am obliged several times a day to
stop them short to say I will not hear another word."237 Judicial resentment sometimes
turned to action. In 1880, Hugh McDonald wrote with satisfaction to Young, "at Amherst,
took a little malicious pleasure in working some of the Barristers harder than the[y]
appeared to appreciate - teaching them that although, in the Legislature they can pass acts
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providing extra work for the Judges, the Judges can, in turn, without legislation, give them
more work than they fancy is good for them." 238
Some judges were so candid in their correspondence with Young that they evinced
sentiments inconsistent with their role as impartial and open-minded decision-makers. In
1870, Wilkins asserted, "If application be made to me for leave to appeal in Silver et al v.
M'Culloch, I will not grant it. but leave the dissatisfied party to apply to the [Judicial
Committee of the Privy Council]."239 In October 1877, Justice James was at Sydney, in
order to hear a murder case. Before trial, indeed before either the grand or petit jury had
met, James suggested to Young that the murder prosecution would likely succeed, but
under circumstances which would compel James to recommend strongly for a pardon. If
the facts remained as he understood them, James confided, he would do all he that could to
ensure that the grand jury indicted the defendant, and that the petit jury convicted him.240
As discussed earlier, Young from an early age had shown an appreciation for the
value of information. As Chief Justice, he manifested this interest by attempting to keep
in close contact with his fellow judges. It is therefore striking that with respect to the
retirement plans of the four judges (Bliss, Wilkins, Dodd, and Johnston) who left the court
during his tenure, Young was largely kept in the dark and had to rely on second-hand and
even public information. This contrasted with the attitude of James, who remarked to
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Young, "I think that you should always be informed about matters connected with the
Bench."241 Whether because they feared that they would not receive a pension, or from a
perceived financial need to retain their full salaries as long as possible, a number of
Young's colleagues continued working despite the onset of difficulties associated with the
infirmities of old age. In 1872, Sir John A. Macdonald noted that tendency among Nova
Scotian jurists:
Judges cling to the Bench so pertinaciously. In England no Judge would be so
wanting in self respect as to hold Office if he was aware that age or physical
infirmity prevented him from performing his duties efficiently.242
When Wilkins was contemplating retirement, Young had little information, but at
least some of it came directly from Wilkins. In August 1878, Wilkins asked to be treated
as "incapacitated" with respect to the scheduling of upcoming circuit work. He mentioned
that about a month before, "I had taken a step the nature of which I am not at liberty now
to disclose, that necessitates the reserve and reticence which mark this reply to your
communication."243 Exhibiting patience and good humour, Young deemed Wilkins's
missive "rather enigmatical" and indicated that he would "wait patiently for the
denouement."244 In July of that year, Wilkins had initiated negotiations with Prime
Minister Alexander MacKenzie. Wilkins wished to resign around the first day of
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September. He did not wish to do so without a guaranteed pension. To the federal
government, he offered the inducement of being able to fill an important office outside an
election campaign.245
In February 1872, Young reported to his friend Adams G. Archibald on rumours
that James W. Johnston, the equity judge, was planning to leave for France in April of that
year. In the event of a vacancy on the court, Archibald was interested in applying. By
July, Young had not been able to find out anything definite on Johnston's intentions.
Although Johnston "has sold his house & furniture & made great efforts to wind up the
business of his court," Young reported, "he is going into new cases & his leaving for
Europe & resigning his office seems quite uncertain."246 Two years later, Young asked
Colonel Hewitt Bernard, the federal deputy minister of justice, whether Edmund Dodd had
resigned or offered to do so.247
The Government also kept Young guessing about when new appointments to the
Bench would be made. By the late 1860s, this had become a matter of great importance to
the court. There seemed to be a widely held perception that the court's current complement
of judges could not deal with the number of cases before them. In 1869, Young addressed
the Lieutenant Governor on the need for additional capacity on the Bench.248 He pointed
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out the large increase in court business over the previous 10 years, the addition of another
circuit in 1864, and the fact that because of illness Dodd could not go on circuit. The court
effectively consisted of five judges, rather than its full complement of six. Politics seemed
to explain the delay in the approval of additional judges, with an anti-Confederate
provincial government not wishing to cooperate with Ottawa, which possessed the power
of appointment.249 In 1870, the process was further delayed by a serious illness befalling
John A. Macdonald.250

V.

Relationship with the Bar
In an 1874 letter to Stewart Campbell, his friend and former articled clerk, Young

provided a bleak picture of legal practice in Nova Scotia. Young suggested, "The
profession as we all know is every where over close & no where more than in Hfx." He
continued, "Half of the 40 or 50 lawyers we have here I am satisfied are not making a
living & the only ones that enjoy a really good income with two or three exceptions are
chiefly employed in money transactions."251
A surfeit of lawyers competing for a limited amount of business likely contributed
to aggressive, and even egregious, behaviour on the part of certain lawyers who fell below
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the standard of conduct expected of professional gentlemen. In 1868, during argument in
Chambers, W.A. Johnstone struck Peter Lynch, following the latter's use of insulting
language.252 In another incident, which took place in court at Digby in 1873, A.W. Savary
and Otto Weeks wrestled for control of a document and had to be separated by a deputy
sheriff.253 In an 1877 trial at Kentville, Douglas B. Woodworth, one of the lawyers
involved, accused Justice Smith of impartiality.254
During Young's tenure as Chief Justice, tension did exist between the NSSC and
certain members of the Bar. On a number of occasions, disagreement became evident in
public, with most of the disputes having a connection to political disputes. Supporters of
the conservative tradition figured prominently in clashes with the judges. AntiConfederation adherents resented judges' public endorsements of the Dominion. Some
lawyers simply behaved badly in court and resisted attempts by the judiciary to constrain
their behaviour. The few significant incidents represented conflict over which institution,
Bench or Bar, would control civil procedure in the province.
Disagreements between the Young court and the Bar did not signal a lack of
respect generally among lawyers in relation to the judges and their abilities. Rather, the
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malcontents represented a minority of lawyers, and the controversial incidents tended to be
of small significance in themselves. However, that minority was vocal and tenacious.
Those at odds with the court used the press to publicize their views and invoked the
political process in order to attack members of the court.
In 1864, following a dispute at the Port Hood sitting of the NSSC, with Young the
presiding judge, Martin I. Wilkins complained of favouritism in relation to the
appointment of a Queen's Counsel (QC) to handle cases on behalf of the Crown. Wilkins
was a Conservative and an anti-Confederate.255 During the 1850s, as counsel for Nicholas
Martin, he had proven a tenacious opponent of Young's government.256 He claimed to
have been the senior QC in attendance at Port Hood. Wilkins alleged that nonetheless,
contrary to law, he had been deprived of his entitlement by Young, in favour of Stewart
Campbell.
In explaining his conduct to the Provincial Secretary, Young pointed to a statute,
which empowered the court, in the absence of the Attorney General and Solicitor General,
to appoint any present QC to conduct criminal prosecutions at a sitting on circuit. With
only one judge on circuit, he had constituted the court at Port Hood. In applying the
statute, Young explained, he took into account the "usually but not invariably observed"
rule of seniority in relation to the appointment of QCs.257 Unaware of any other QCs
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expected on the scene, he selected Campbell and did so in open court. With a large
number of civil cases to try, Young claimed that he did not wish to delay the start of
criminal proceedings. Once appointed as the local Crown representative, Campbell was
able to summon witnesses and have indictments ready for the grand jury. Wilkins then
arrived unexpectedly, having just completed criminal prosecutions on another circuit, at
Truro and Pictou.
Less commendably, after pointing to law and custom, Young then attacked Wilkins
personally. Young produced information which tended to suggest that Wilkins billed for a
disproportionate share of Crown work. For example, at the previous June/July sittings on
the Northern and Eastern Circuits, Wilkins had received $320.90 out a total of $491.50
spent on Crown representation in just two courts. The quality of Wilkins's work, Young
hinted, was not high. Out of six indictments in Colchester County, Young pointed out,
Wilkins had prepared five, with the sixth proceeding through private prosecution. Wilkins
prosecuted one matter, which led to an acquittal, and the other four indictments were all
quashed. Wilkins's complaint went no further.
In 1865, Thomas J. Wallace, an 1853 admittee to the Bar, complained by letter to
Young about unfair treatment by the NSSC or individual judges. Rather, in Wallace's
perspective, "the well-beaten track is often departed from for the bye-way to defeat me."258
More specifically, Wallace alleged, "I could also recall cases where the decision was, I
believe, largely influenced, if not wholly based upon information received privately from
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the wife of one of the parties by the Judge."259 Although Wallace disparaged the entire
NSSC, it seems that Young was his primary target.260
Young brought the letter to the attention of his judicial colleagues. Even Benjamin
Russell, hardly an unqualified supporter of Young, acknowledged many years later, "No
court that ever sat could permit such a letter to be addressed to one of its members with
impunity...."261 Acting as a whole, the NSSC decided to treat the letter as an example of
contempt, which justified suspending Wallace from legal practice until he made a suitable
apology. At the time of writing the letter, Wallace was also under the shadow of a
contempt order from the Probate Court, preventing him from practising in that forum. As
part of his judgment on the NSSC's behalf, Young explained, "If the Judges can be
insulted by language or letters addressed to them, and such a contempt of their persons and
authority committed with impunity, their weight and influence would be lost, and failing to
vindicate the dignity of their office thus outraged, they would forfeit, the public respect
and confidence so necessary to their character and the due administration of justice."262
Despite a procedural irregularity on Wallace's part, the NSSC granted him leave to
appeal the order to the Judicial Committee of the Privy Council in England. The judges
chose not to be represented by counsel in the appeal proceedings. In a November 2, 1866
decision, the Privy Council found in Wallace's favour in relation to the nature of the
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sanction imposed. Nonetheless, the Privy Council deemed Wallace's missive "a letter of
most reprehensible kind" and "improper and contemptuous."263 Moreover, it "was a
contempt of Court, which it was hardly possible for the Court to omit taking cognizance
of."264 On the other hand, the Privy Council held, it had been written in Wallace's
personal capacity as a disgruntled litigant, not in his role as a lawyer. As a result, the
proper punishment, consistent with the accepted penalty for contempt of court, should
have taken the form of fine or imprisonment, rather than suspension from practice.265 The
Privy Council discharged the order providing for Wallace's suspension. Its judges added,
"at the same time we desire it to be understood, that we entirely concur with the Judges of
the Court below in the estimate which they have formed of the gross impropriety of the
conduct of the appellant."266
Not satisfied with his partial vindication before the Privy Council, Wallace went on
the attack, having anti-Young petitions tabled in both the Assembly and Parliament.
Henry Pryor, a well-established Conservative, read the Assembly version.267 In Ottawa,
another Conservative, A.W. Savary, brought forward a petition which charged Young with
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"illegal and oppressive conduct" as Chief Justice, and which sought his removal from
office.268 Neither petition, however, had any tangible result.
Wallace's next step was to bring a legal action against Young personally, over the
suspension and other perceived injustices. In relation to those claims, the NSSC decided
that as all judges had been involved in the suspension decision, none was qualified to hear
the action. For the NSSC, Justice Ritchie stated, "No one of us now sitting on the bench is
excepted from some such participation and responsibility, and, therefore, none of us can
judicially act in this cause without violating a principle of natural justice, most zealously
enforced in British jurisprudence, by which no Judge shall sit in his own cause or in a
cause in which his relation to the parties, or to the facts of the case, or the result of the
adjudication has a necessary tendency to create a strong bias on his mind."269 Moreover,
the case was "one in which we feel it would not be proper or safe to proceed upon the
consent of the parties, if ever it would be so," nor was there any "room for the exercise of
discretion or choice on our part."270
With the passage of time, Wallace may have developed a grudging respect towards
Young. In November 1875, George Thomson, Young's cousin, reported, "Tom Wallace
talking with James the other day said 'I had a big fight with the Chief Justice but I must
say he is the only Judge who maintains the dignity of the Bench and knows how to keep
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the Bar within proper limits.'"271 This did not mean, however, an end to Wallace's
crusade. In 1881, he sent to the Governor General a lengthy petition seeking Young's
impeachment. This jeremiad, prepared a few months before Young's retirement as a
judge, was not acted upon, nor was it tabled in Parliament.272
On November 26, 1866, an anonymous editorial in the Acadian Recorder,
published by Henry D. Blackadar, a "bitter" anti-Confederate,273 attacked Young
personally over the court's treatment of Wallace, decried the general conduct of the Bench,
and suggested that the Bar had no confidence in the judges. Calling into question the
intelligence, ability, and objectivity of the judges, the editorial trumpeted, "we say openly
and fearlessly that our Supreme Court in some cases is but a mockery."274 The editorial
continued, "Among all, except the few fawning, weak-kneed, truckling members of the
bar, there is a feeling of the most wide-spread distrust, and uncertainty."275 Impetus for the
editorial likely came from news having reached Halifax that Wallace had won his Privy
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Council appeal, though the details about the decision were not yet known.27 It seems to
have been assumed that Robert Weatherbe, a young lawyer, Acadian Recorder editor, and
recent convert to the anti-Confederation cause, was the author.277
As a consequence of the editorial's publication, a meeting of lawyers was called in
Halifax, and some 40 attended. At the session, Beamish Murdoch referred to the
qualifications of each current judge and refuted the editorial's allegations. Murdoch
reportedly "characterized [Young] as a learned, pains-taking, laborious, and excellent
judge...."278 Moreover, "though some persons might say [Young] was ambitious, yet he
(Mr. M.) was yet to learn that this was a grievous fault, and referred to the celebrated
observation of Lord Nelson, 'Westminster Abbey or a coffin.'"279
Murdoch tabled a motion, seconded by Hiram Blanchard, in support of the judges.
"[T]he administration of justice in the Supreme Court of this Province," read the motion in
part, "is distinguished by legal ability, integrity, impartiality, assiduity and courtesy,
qualities that are conspicuous in the judicial character of every member of the Judicial
Bench, without exception."280 Henry Oldright and Alexander James, Liberals and former
Young articled clerks, were among the attendees who supported Murdoch's motion.
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W.A. Johnstone introduced a competing resolution, to the effect that the meeting
had actually been called for an improper purpose, to allow one of the judges to vindicate
his reputation. More specifically, Johnstone's resolution reproved "the attempt, for the
first time in the history of this country, and unprecedented as this meeting believes in the
mother country, to obtain from the bar, in consequence of an anonymous article in a
newspaper, an expression of opinion as to the integrity of the Bench."281 Johnstone's
father, James William, was a longtime Young political and legal adversary who had
become the equity judge in 1864.282 Otto Weeks, A.W. Savary, P. LeNoir, and Robert
Weatherbe, all Conservatives, anti-Confederates, or both, were among those who
supported Johnstone's resolution.283 Weatherbe's objectivity was particularly suspect,
given that he was editor of the Acadian Recorder.
The meeting degenerated into shouting, and the chairman and others left.
Although the session had been adjourned, Johnstone then voiced additional concerns. He
suggested that having the Bar comment on the judges was dangerous for judicial
independence, and that upholding the judges' honesty "tends rather to create than allay
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suspicion," he added. Moreover, it placed lawyers "in a position either invidious or
indelicate towards the bench."284
The incident prompted white-hot, partisan versions in a few Halifax newspapers.285
Matters under dispute included why the session was organized, whether it had been
appropriate to exclude two journalists (both anti-Confederates), the nature of speeches
made, and the level of support for the competing resolutions. The vitriol in newspaper
accounts is exemplified by the Unionist's depiction of Weatherbe as "The clear eyed cadaverous faced - long legged pettifogging charlatan that belched forth foul mouthed
slander."286 Apart from perhaps inspiring Wallace and his cohorts, however, the incident
appears to have produced no significant results. The majority of Halifax newspapers either
ignored it or gave but brief notice.287 After a few weeks of angry exchanges, the Bar
meeting faded from public attention.
Another source of tension with the Bar was Young's desire to help speed up court
proceedings through the adoption of new court rules. Although their real objection may
actually have stemmed from the potential for reduced incomes, certain lawyers opposed
procedural reform and attempted to invoke the British Constitution in their favour.
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The historical literature has largely ignored the contest between the Bench and Bar,
with the latter acting through the Assembly, for control over the creation and amendment
of civil procedure rules in the province. The full history of this relationship remains to be
written and is beyond the scope of this thesis. Among ebbs and flows prior to 1874, the
third quarter of the eighteenth century was a high point for the Bench, when it largely
enjoyed a free hand to create rules as it wished.288 By contrast, 1848, when Reformers in
control of the Assembly abolished by statute all rules created to date,289 was a low point for
the judges. Henceforth, the judges were required to create rules in compliance with
legislation, including a requirement to publish new provisions in the Royal Gazette290
In November 1874, the NSSC judges passed an order restricting in their discretion
the time to be used by counsel in the examination of witnesses, as well as the time to be
spent in speeches to juries. On November 28, 1874, the Barristers' Society held a meeting
to discuss the new rule.291 Attendees unanimously approved a resolution which described
the rule as "an infringement of the highest rights and privileges of the bar, and in
consequence of the people of this country...."292 The resolution deplored the rule as
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"unconstitutional and unprecedented in any British Court."293 The resolution also
complained that the Bar had not been consulted about the rule. Following the meeting, a
copy of the resolution was handed to Young in court.
On December 8, 1874, Young read aloud in court the judicial response to the
Barristers' Society resolution.294 His address, buttressed by legislative references and
statistics, and delivered in non-antagonistic language, contrasted starkly with the Society's
communication. Young began by setting out the context for the new rule. Court business
at Halifax, he explained, "has of late years rapidly and largely increased."295 For matters
involving arguments in term and chambers business (rules for new trials, appeals,
demurrers, motions), over 10 terms between 1861 and 1865, there had been 608 entries on
the docket, representing an average of 61 per term. From 1866 to 1870, 811 entries over
nine terms were recorded, for an average of 95 per term. In the seven subsequent terms,
945 matters had been recorded, or 135 per term. "In this state of things, the Judges saw
plainly," Young explained, "that with the style of argument that they frequently heard at
the bar, it was impossible to overtake the large arrear that was accumulating."296
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Young next set out the legislative authority for the new rule and identified earlier
reform efforts. Further to a power granted by the Practice Act, in 1869 the judges created
a rule requiring counsel to read certain documents in court without providing additional
commentary. Each party was also limited to one hour in addressing the NSSC or judge.
An 1870 statute extended the judges' rule-making powers. Accordingly, in 1872, for nisi
prius proceedings, they allowed the opening party 30 minutes for argument, after
necessary papers had been read. In 1873, the legislature confirmed the NSSC rules created
to date. Another reform was to separate the docket into two divisions whenever the judges
considered it necessary.
Young then moved on to another phenomenon, the "amazing disproportion
between the number of cases entered and tried."297 Once again, he had statistics at hand.
He pointed out that for 13 NSSC sittings between spring 1869 and autumn 1874, there had
been an average of 251 matters on the docket, but only an average of 23 trials, including
trials held without a jury. In the spring and autumn sittings in 1869, the number of cases
increased to 570, yet only 40 were tried. The legislature's response was tQ allow two
simultaneous extra sittings at Halifax, a measure perpetuated by statute in 1872. Most
recently, at the NSSC's fall 1874 sittings, over 42 days in two court rooms, the judges tried
only 32 out of 267 causes. Being aware of the expense, inconvenience, and frustration
involved when matters entered for trial had to be passed over for lack of time, Young
asserted, the judges wished to try something to alleviate the problem:
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Is there no remedy for a state of things so disastrous, & so necessarily and justly
complained of. The Judges might have looked on, secure in their positions and
studious of their Ease, but they felt that the suitors who suffer so deeply had a right
to look to them for redress - that they were charged with a duty, and had an interest
transcending the interest or convenience of Either Bench or Bar: the interests of the
Public and the efficient and prompt administration of justice.298
The judges' solution clearly targeted delay on the part of lawyers as the source of
systemic inefficiency. After the opening of pleadings, the parties were allowed 30 minutes
each in which to introduce their cases, examining and cross-examining a witness could not
exceed half an hour, while up to an hour would be permitted for closing arguments. The
judge did, however, have the discretion to extend those time limits. As a final feature, the
rule required lawyers to make their objections to evidence without argument.299
Young noted that more than half the members of the Barristers' Society had not
attended the November 28th session. Further, those in attendance represented only oneseventh of the province's total number of lawyers. Thirteen of the 25 attendees had been
admitted to the bar within the last five years and had "scarcely even addressed a Jury."300
Young ended his address on a gracious note. He hoped that "the cordial relations
that have always subsisted between the Bench & the Bar as a body...will continue to flow,
as heretofore, in their accustomed channels."301
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The Bar's opposition to procedural change nonetheless continued to prevail two
years later. At the opening of the autumn session in Halifax in November 1876, some 40
lawyers, along with some litigants and witnesses, were kept waiting through a scheduling
oversight.302 Young was in the western side courtroom, where he presided over a criminal
matter. His colleague Ritchie was using the eastern side courtroom for the purposes of an
equity suit. That was the courtroom ordinarily used for the calling of the civil docket. The
opening day of the NSSC term was by law reserved for summary and appeal matters. At
10 a.m., when the civil side usually opened, there was no assigned judge, nor an available
courtroom. At 11:30 a.m., the lawyers present adjourned to the Law Library, where they
adopted a resolution that the NSSC should in future provide timely notice if it could not
open on time. When opening its civil side at 2 p.m., the NSSC was requested not to take
up the summary docket, to which it agreed. One local newspaper reported that the
scheduling blunder had resulted in 89 matters being postponed until the next term.303
The incident gave lawyers another chance to grumble publicly about attempts at
procedural change. J.S.D. Thompson deemed unconstitutional the rule which imposed
time constraints on courtroom argument. In the Halifax Evening Reporter, "A Country
Attorney" complained, "The Bar of this Province is subjected to a rule, as arbitrary as it is
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unconstitutional, and which no judiciary has ever dared to impose on the Bar of any other
English-speaking community in the world."304
In 1880, the Bar had the last word on time restrictions on arguments in court. With
Thompson serving as Attorney General, the Government expressly repealed through
statute a number of NSSC rules, including the 1874 time limits and another rule, setting
out time restrictions for arguments on motions.305
On February 16, 1876, a full bench of five judges was sitting in Halifax. With
Young on leave in Europe, John W. Ritchie was the presiding judge. Around 12:30
p.m.,306 the Court finished early with the matter before it. Rather than adjourn for lunch,
the Court called the next matter on the docket. When no one appeared to argue that case,
the Court moved on to the next item on the list. The Court continued in this fashion and
cleared the docket of some 30 matters scheduled for hearing, which meant that those
matters would have to be rescheduled.307
Runs on the docket had occurred before, seemingly as a means for the judges to
deal quickly with large numbers of matter entered for trial, but where the parties had little
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or no intention in proceeding.308 Nonetheless, a number of Halifax newspapers reacted
indignantly to the 1876 incident. The Acadian Recorder described the episode as a "raid
on the docket" which resulted in "monstrous injustice."309 The Citizen deemed the
incident a "disgrace to the name of justice."310 Under the title, "Making a Mockery of
Justice," the Morning Herald suggested, "Yesterday the full Bench of Judges perpetrated
what almost amounts to a crime."311 Furthermore, "no indignation can be too deep to
condemn the actions of the Bench."312 The Morning Herald included a backhanded
compliment to Young by suggesting, "If the chief justice had been at home, this would
surely not have happened."313 According to Justice DesBarres, who reported to Young on
the incident, members of the Bar had been instructed at the beginning of term that a cause
would be passed over if the parties were not ready when the matter was called for hearing.
DesBarres attributed the negative Morning Herald coverage to a young and inexperienced
lawyer, a "scamp finding he had by his own negligence lost the opportunity of arguing the
only cause he had, and possibly may have for some time...."314
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After reading the critical newspaper articles, the judges agreed, "this base and
unfounded charge could not be passed over."315 They sought the intervention of the
Attorney General. In the meantime, however, the chastened editor of the Morning Herald
sent a note of regret to Judge Ritchie and published an apology. The February 18, 1876
Morning Herald suggested that lawyers were to blame for the incident, having assumed
that certain matters would take a certain portion of the court's time. Even lawyers
inconvenienced by the judges' decision to proceed, the paper continued, admitted that the
judges were correct.
Press coverage of the "run on the docket" seems to have touched a nerve among
the judges, who felt themselves unjustly maligned in print for far too long. In a letter to
Young, DesBarres alluded to attacks on the court taking place in the newspapers. "[T]he
impression on the minds of those conducting the press of the Country," he stated, "is that
we may at any time be slandered with impunity.'"16 DesBarres conveyed the message that
some type of initiative was needed to combat shabby treatment of the court by the press:
"after a good deal of reflection and interchange of sentiments we now all agree that the
time has arrived when we must either exercise the powers we possess to protect ourselves,
or run the risk of being considered by the world a corrupt and degraded Bench...."3'7 Over
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his years on the bench, DesBarres's personal attitude towards the critical press seems to
have hardened. In 1866, likely in reference to the anonymous Acadian Recorder editorial,
DesBarres had commented:
Can it be that such an unfounded attack as this can seriously affect the position and
reputation of men who are or ought by this time to be pretty well known
throughout this Country. I cannot believe it. [I]f I could I would consider my life
had been spent in vain, but I trust to the good sense and capacity of the people to
judge for themselves and have a firm hope that we shall survive it all.318
Young's colleagues did not await his return before taking additional action. In
March 1876, the Court cited Peter Ross, publisher of the Citizen, for contempt. Ross had
not written the Citizen's account of the run on the docket. Rather, Benjamin Russell, a
lawyer and future NSSC judge, was the author. In a self-serving account, published more
than 50 years after the event, Russell suggested, "It is enough to say that the writer
described fairly and truly what had taken placed and censured in no uncertain terms the
justices responsible for what had occurred.'"19 No action was taken against the Chronicle
or the Acadian Recorder.
Delayed by certain procedural requirements, the matter dragged on for much of
1876. It seems to have been forgotten once the full Court agreed on a procedural
deficiency, that affidavits in support of the contempt charge had not been properly
prepared.320
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After the passage of half a century, the incident still rankled Russell. In his view,
the 1876 run on the docket was "unjust and injurious, " and as for the court's response, he
suggested, "there had been something indefensible or even outrageous in its
proceedings."321
The types of attacks which the Young and his colleagues endured in the
newspapers were not confined to Nova Scotia. Rather, sniping at the judiciary, generally
with political overtones, was commonplace in British North America once responsible
government was achieved. With local (and after 1867, national) executives in control of
judicial appointments, there was concern that a place on the Bench became a reward not
for judicial talent, but for having supported the government in power. This was combined
with a belief that political allegiances might not be put aside once a successful applicant
ascended to the Bench. As in Nova Scotia, from time to time, other judiciaries decided
enough was enough and invoked the contempt of court power. In 1876 Ontario, George
Brown, the editor of the Globe, was cited for contempt after publishing a lengthy harangue
which accused a judge of being politically biased and of ignoring the presumption of
innocence in criminal matters. "[T]he Bench has descended low indeed," the Globe had
suggested, when a judge of the Queen's Bench condescends to take up the idiotic howl,
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and rivals the dirge of the most blatant pet-house politician."

Although cited for

contempt in 1888, the publisher of the Victoria Times escaped with having to make an
apology to the British Columbia Supreme Court after printing the suggestion, in the
context of libel actions, "If you can't pay for the services of a judge, don't have a suit."323
In New Brunswick, in 1888 and 1893, prominent newspaper editors were imprisoned for
contempt, following the judiciary's objection to published commentary on controverted
elections proceedings.324
Four years after the Halifax run on the docket, Justice James mentioned to Young
an analogous incident which took place in Sydney, but at the instigation of local lawyers,
who objected to the Court attempting to control the speed of proceedings. James had in
mind recent Court sittings under the supervision of Judge Weatherbe, when lawyers
"rebelled altogether & agreed among themselves to let the causes be all called &
passed."325 By contrast, James and the local Bar came to an understanding, in order to
prevent future friction. When he called a case, lawyers were expected to answer if it was
not ready for trial.326
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In 1882, with John S.D. Thompson still Attorney General, the legislature moved to
prevent any future runs on the docket. Thompson was one of the lawyers whose matter
had been passed over during the 1876 incident.327 Further to statute, no judgment could be
made on any matter by default, and for want of counsel present, unless the matter was
called on two different days, with an opportunity provided on each day to fully hear the
matter.328 Further, two divisions of three judges each could sit simultaneously, but no
more than 10 causes could be called per day in each division.329
That Young had many supporters among lawyers, despite Bar-Bench tension over
the years, was demonstrated in November 1875, when members of the Halifax Bar saluted
him on his involvement in the legal profession for 50 years. "Since your elevation to the
Bench the bar has been indebted to you," the Address stated, "not only for the untiring
energy with which your duties have been discharged but for the patience and courtesy
which you have ever displayed on the Judgment seat, and for the generous consideration
which the younger members in particular have received at your hands."j30 As part of his
gracious reply, Young stated, "If sometimes in the exercise of painful judicial duties I have
been obliged to come into collision with the interest and feelings of any of you, I accept
this address as a mutual cancelling of all unkindness...."331 Two betes noires of the court,
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Wallace and Weatherbe, did not sign. In December 1877, James G. Foster suggested that
a small number of lawyers used the press to air grievances and attempt to garner further
support. "It is true that just now the fates have decreed that certain individuals have
control of one or two of our newspapers," he wrote, "whose constant aim is to advance
certain selfish ends for which they would appear willing not only to degrade their
professional brethren but also the Bench if it were possible."332 "But the latter," Foster
added, "is not possible." Three years later, on August 10, 1880, Young's 50th wedding
anniversary, members of the Nova Scotia Bar also presented him with a congratulatory
address.333

VI.

Dealing with Juries
Based upon the content of his addresses, many of which survive, Young enjoyed

speaking to juries, especially in the form of the grand jury. The grand jury, which tended
to comprise the more prominent inhabitants of a county,"4 met to decide whether
sufficient evidence existed to justify a criminal matter going to trial. It also made
administrative decisions affecting the county, such as by appointing a variety of local
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officials.335 It was traditional for an NSSC judge while on circuit to address the grand jury
upon the opening of the court term at a community.
Young considered it his duty to comment on some of the important social,
economic, and in at least one instance, political developments of the day. Speaking at
Yarmouth in 1869, he asked, "Why should not the Bench lend the influence of their name
to all enterprises promotive of the public good, and standing apart from the evil passions
and the fretful excitements of the hour."336
Young made clear his pride in Nova Scotia and confidence in its potential. He also
commented positively on improvements in a county's standard of living. Of Inverness
County in 1861, he remarked, "I was witness to its rapid advance from destitution and
neglect, without roads and almost without education, to its present proud position, when it
may be fairly said that it is second to none in Nova Scotia."337 The same year, he
congratulated the Richmond County grand jury on "the numbers and finish of your
seagoing craft," of which there were more than 260 measuring some 18,000 tons.338 Also
in 1861, Young expressed pride, among a number of positive developments, in Sydney
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County "so rapidly advancing in agricultural wealth."339 In 1869, while at Yarmouth and
discerning a newfound public support for railway development in that part of the province,
Young suggested that "the locomotive was the most striking example of human skill,"
which demonstrated "the capabilities and capacities, the enterprise and genius of the
human race."340
When providing such commentary, Young's attachment to liberal values was
manifest. He linked a willingness to work with individual freedom and fulfillment.
"Many of us have yet to learn," he counselled, "the true dignity and value of labor, the
source of independence - a real happiness is to be drawn from bright, heartfelt and earnest
occupation....'"41 He espoused economic development and freer trade.342 Improvements in
public education, he also suggested, would create a more qualified workforce.343
Anti-crime statements on Young's part had a particular appeal for the Halifax
middle class, which viewed with alarm the increasing incidence of vagrancy in the capital
during the 1860s and 1870s. By the mid-1860s, trade with the United States had declined,
following the expiry of a reciprocity treaty and the end of the American Civil War. The
1870s witnessed a decline in British demand for lumber and wooden ships. All of these
339
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trends increased the number of unemployed people, many of whom came to Halifax in
search of work.344 In 1864, Young referred to "a new and floating population [which] has
brought with it a class of outrages and a looseness of morals from which the community
has hitherto been exempt."345 On the topic of crime generally, Young agreed with the
Halifax grand jury that "the time has come for a more watchful and vigorous
administration of the means provided for its suppression."346 He "rejoiced" in a recent
reorganization of the police force and the preparation of printed rules for the guidance of
officers/47
Before and after 1867, Young was a strong supporter of Confederation. In 1865,
writing to his friend, Adams G. Archibald, Young confided, "You know I have no
disposition to interfere in any political movements, but I take a warm interest in the
success of Confederation...."348 From Young's perspective, he did not misuse his position
on the bench to extol the benefits of federal union. Addressing the Digby grand jury in
1869, Young claimed, "While his opinions on the late agitation [Confederation] had never
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been disguised, he had uniformly abstained from expressing them upon the bench...."349
This did not mean, though, that he left this political issue alone. Young dealt with it
indirectly, by warning jury members about recent strife in the United States, which had
recently emerged from its Civil War. Independence for Nova Scotia, Young predicted,
would inevitably lead to annexation from the south and attendant problems associated with
the American nation.
Young's public approach to the benefits of Confederation was illustrated by
remarks he made on the opening of the NSSC term in Lunenburg in October 1869. He
prefaced his statements by suggesting it was "neither his province nor intention to touch
anything political, whether Confederation or anti-confederation."350 With that disclaimer
made, he then stated, "he felt it his duty, however, as a man and a Nova Scotian, to lift his
voice against Annexation to the United States."351
In his addresses, Young linked the concepts of progress and the benefits of a wider
political union with maintaining the link to Britain. Nova Scotia had benefited
enormously, he suggested, from its British connection, whereby a man "prosecutes his
industrial pursuits and enjoys the comfort & repose of his home under the protection of the
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British Crown."352 Continuing that tie would provide Nova Scotians with protection,
direction, and inspiration in the future, with "British institutions as our best guarantee for
civil and religious liberty."353 He also contrasted the "perfect security & peace...under the
protection of the British Crown" "with the agitation and disorders which have unhappily
broken forth among our republican neighbours and plunged them in the horrors of a
fratricidal & unnatural war."354
Jonathan Swainger suggested that by the late 1860s, at least in theory, it was
expected that "the judiciary would remain above the cut and thrust of partisan life."355
Even if one extends some forbearance to Young on the basis that exhibiting loyalty to
province or Empire is above partisan politics, some of Young's pronouncements did stray
beyond the boundary of acceptable judicial commentary, of which he seemed aware.
In terms of not confining his public remarks to matters before the court, Young was
not, however, unique among nineteenth-century Canadian judges. The majority of
Young's NSSC colleagues openly supported Confederation, and indeed, Justice Johnston
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spoke to grand juries about the merits of Confederation.356 In New Brunswick, Judge
Lemuel A. Wilmot also publicly espoused federal union.357 Wilmot's colleague, William
J. Ritchie, underscored for grand juries the relationship between law and the protection of
property rights.358 Robert A. Harrison, Chief Justice of Ontario from 1875 to 1878, took
advantage of his judicial position to underscore certain themes he had raised as an MP.
Harrison commented, among other topics, on the need for national criminal statistics, the
evils of intemperance, the lack of prison facilities for sentences of hard labour, and the
need for a provincial police force.359 Similar to Young, Harrison may have made some
public remarks despite realizing that they were not consistent with his position on the
Bench. By contrast, in May 1876, Harrison chose not to attend a federal politician's public
lecture on the commercial future of Canada. Harrison reasoned, "The lecture has a
political object," and "I did not think - as a judge - that I ought to [attend]."360 Harrison's
Manitoba contemporary, Edmund Burke Wood, was criticized for alluding to controversial
political issues in charges to grand juries.361 Further west, in 1877, Matthew B. Begbie,
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Chief Justice of British Columbia, contrasted for a grand jury's benefit the legitimate right
to strike versus illegal workplace violence.j62
In addition to providing words of encouragement about progress in the province,
Young happily provided advice when requested to do so by members of grand juries. In
1872, he acknowledged that he had a "habit of advising the local authorities on any
difficulties that may occur to them...."363 This familiarity with local authorities may have
helped lead to controversy in 1868, when Young was accused of allowing extra-judicial
considerations to enter his decision-making process. In 1868, Young presided at the
Truro trial of Abner McNutt for the killing of a man named Gorrnly. The victim died as a
result of an assault further to a quarrel which McNutt had provoked. McNutt was
convicted of manslaughter, and Young imposed a sentence of six months in the local jail.
The Mirror, a Truro newspaper, described the sentence as "universally condemned
throughout the community, as being merely a premium on rascality, and an incentive to
lawlessness."364 Although in some quarters McNutt's reputation was that of rowdy and
bully, Young may have received information from "local authorities" that McNutt was

Press, 2006) at 86-87.
362

Williams, supra note 97 at 240.

363

MG 2, vol. 746, F2/3A, William Young to H.B. Mitchell, 24 January 1872.

364

Mirror (Truro) (13 October 1868) [2].

401
actually a respectable member of the community. Moreover, it was alleged that Young
had been influenced by a number of fabricated messages, purportedly from Gormly's
widow, which urged leniency towards McNutt.365
Surviving grand jury addresses to Young convey respect for the NSSC and
Young's abilities. In November 1864, for example, the presentment of the Halifax grand
jury described Young as having "great Talents and Energy."366 He made "valuable
suggestions" and provided "lucid" presentations of cases.367 More generally, the
presentment continued, Young's elevation to the Chief Justiceship "has been productive of
the most beneficial results, both as regards the administration of Law and Justice, as well
as in the influence exerted on Society generally by Your manifold acquirements."368
Young's political foes were not pleased by public manifestations of support for the Chief
Justice. In June 1861, James Thomson revealed, "Great efforts have been made in certain
quarters I understand to prevent some of the addresses but the attempts were vain."369
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On February 8, 1869, Young became a Knight Bachelor of the United Kingdom.370
He had anticipated the honour for at least two years.371 In the year of his knighthood,
Young enjoyed a series of congratulatory addresses from grand juries and others (sheriffs,
clerks, lawyers) associated with the courts over which he presided. On June 8, 1869, for
example, the Kings County grand jury recognized in Young's knighthood "a due
appreciation on the part of Her Majesty of the talents and services of yourself, and of the
important position you occupy as Chief Justice of Nova Scotia."372 At Annapolis, during
the same month and year, the grand jury "hail[ed] your appointment with pride and
Satisfaction as a guarantee that Colonial talents and high legal attainments will be Ever
appreciated by our Beloved Queen."373

VII.

Participation in Law Reform Efforts
Young took the position that a judge should find and apply the substantive law.

Changing the law was the legislature's responsibility.374 In an 1869 speech at the
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This section involves Young's participation as a judge in law reform efforts
outside court. For Young's approach towards law reform as reflected in his reported
decisions, see the next chapter.

Governor General's banquet, Young was reported to have deemed "legal heresy" the idea
of "judges striving to make law, or at least to mould it to suit the exigencies of the
occasion."375 This did not mean, however, that Young opposed beneficial changes to the
law. Government representatives frequently sought his opinion on aspects of law reform,
and he was happy to provide his views. Young was consulted on topics such as
bankruptcy, incorporation law, special juries, criminal legislation, the judiciary, and
courts.376 In 1861, for instance, Samuel L. Shannon reported on his intention to adopt
Young's suggestions in relation to proposed bankruptcy legislation, "which were very
generally approved of."377 In January 1870, Martin Wilkins shared with Young a copy of a
draft judiciary bill, to be introduced at the next legislative sitting. Wilkins, who wished
"to make the measure as perfect as possible," invited Young's comments.378 In response,
Young drafted a memorandum,379 which he shared with a number of judicial colleagues.
Alluding to the docket backlog, Young suggested, "pains must be taken to point out what
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we really need."380 He requested additional judges, a practice or bail court with district
authority as in England and Canada, and the ability for panels of three judges to hear
arguments and provide decisions.
On at least one occasion, involving corporations, Young was asked to draft a
legislative bill.381 The legislation's primary goal seems to have been facilitating the
incorporation of gold mining companies.382 Although he suggested the opposite, Young
ultimately appeared to develop some concern about the propriety of a Chief Justice
drafting legislation. To Jonathan McCully, he wrote, "Altho' it is better that my name
should not appear in connection with it[,] I consider the drawing of such a bill not at all
inconsistent with any position, otherwise I would not have done it."383 Following some
confusion about when the draft had to be available, the Government ultimately did not
adopt Young's bill, though McCully assured him that it contained many good ideas which
would be taken into account.
Legislative drafting by judges seems to have been a common practice in British
North America. Small or even non-existing justice departments made judges obvious
choices to provide such assistance. For example, in British Columbia's early years as a
colony, beginning in the late 1850s, Justice Matthew B. Begbie drafted the first legislation
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on mines and on Crown lands, as well as statutes pertaining to such topics as
homesteading, juries, town lots, sheriffs, and a small debts court.384 During the winter of
1883 to 1884, John Thompson, then a member of the NSSC, drafted the province's
Judicature Act, following a request from the province's attorney general.385
Similar to other British North American judges,386 Young took an active role in
attempting to reform rules of procedure. In this capacity, he took advantage of his
knowledge of developments outside the province. Young found models in the 1852
English Common Law Practice Act, the 1873 English Judicature Act, and the Supreme
Court of Canada rules. When Young failed to effect procedural reforms in 1877, given
opposition from some fellow judges and certain lawyers, he tried again in 1879, suggesting
that the draft rules "aim[ed] at the redress of great abuses."387
Some lawyers perceived these reforms as a threat to their incomes and used their
influence in the legislature to attempt to defeat Young's reforms. Justice James explained,
"An immense amount of money is now made by the legal prof- Farm [sic] more than ever
before, and a large source of the increase arises from unnecessary pleadings, witnesses,
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arguments & new trials."388 If adopted, Young's proposed rules would "cut down
professional incomes a good deal."389
Young did not confine his law reform suggestions to matters under provincial
legislative control. In May 1868, Sir John A. Macdonald thanked Young in writing for
having submitted a memorandum on federal bills pertaining to "the assimilation of the
criminal law."390 The next year, Macdonald asked for input from judges on proposed
legislation to set up the Supreme Court of Canada.391 Among his comments, Young
suggested that constitutional and appellate jurisdiction would be enough. Providing the
court with an original jurisdiction in common law, equity, and admiralty, as the draft
proposed, would be excessive.392 Young was also wary of the prospect of trivial appeals
to the country's highest domestic court. He thought that rather than being struck out, the
originally proposed financial minimum of $500 should be raised.393 He also suggested that
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courts appealed from to the Supreme Court of Canada should have the power to enforce
their judgments on security given. Young's effort paled in comparison to the lengthy and
detailed comments provided by Chief Justice William J. Ritchie of New Brunswick.394
Among his remarks, Ritchie pointed out that it would conflict with the 1867 British North
America Act to provide the Supreme Court of Canada with an exclusive jurisdiction to rule
on the constitutional validity of provincial statutes. Young also made suggestions for
improvements in the rules of the Vice-Admiralty Court. These were sent to James
McDonald, federal Minister of Justice, who forwarded them to Henry C. Rothery, registrar
of the High Court of Admiralty in England.395
During Young's NSSC tenure, a major law reform-related issue, namely whether
Nova Scotia needed an equity judge, resurfaced almost a decade after Chancery's
abolition. A May 28, 1863 election brought a Conservative government to power in Nova
Scotia, but the House of Assembly only first met post-election on February 4, 1864.396 In
the meantime, in January 1864, Justice Bliss, who was in poor health, made known his
wish to retire. Before doing so, however, he sought the guarantee of a pension and
suggested £400 as a suitable annual sum. Bliss claimed that his work had more than
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doubled during his time on the Bench, an increase he attributed in part to the abolition of
the Inferior Court of Common Pleas in 1841 and of Chancery in 1855.397
The Conservative administration used Bliss's pension request as an excuse to
reopen the public debate over the need for a separate Chancery stream. It was claimed that
Bliss's request had alerted the Government to inefficiencies within the judicial system.398
By contrast, opponents of the Government asserted that the Conservatives' wish to place
their leader, James W. Johnston, on the Bench was well known and had been devised prior
to the most recent election/99
The Government and its supporters argued that under the current system, the courts
were clogged, leading to unjustifiable delays. According to the British Colonist, even
prior to abolition of Chancery, the NSSC had been "overburthened with business," with its
proceedings "slow, tedious, and expensive."400 Abolition of Chancery had merely
exacerbated those characteristics. It was suggested that the NSSC judges lacked
experience as equity judges, and that some had no practice experience in the former
Chancery Court. The same newspaper pointed out that during the last NSSC sittings, no
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less than 170 out of 319 matters set down for trial had to be postponed because of
insufficient time to try them. More specifically, at the last Halifax term, only 20 out of 62
matters on the docket had been heard. By contrast, it was claimed, in Chancery "the
proceedings had been comparatively cheap and speedy, notwithstanding the popular belief
to the contrary."401 In relation to costs it was also suggested that in Chancery, the
maximum expenses associated with a mortgage foreclosure seldom exceeded £20 to £30,
whereas current expenses could reach £60.
On May 5, 1864, the Halifax Reporter covered a speech by Provincial Secretary
Charles Tupper on the equity issue.402 Tupper challenged the claim that there weren't
many cases in equity. In support of his assertion, however, Tupper was only able to
produce a figure from prior legislative journals, to the effect there had been 135 equity
causes from 1851 to 1855. In 1855, Young had used the same information to justify the
court's abolition.403
The Government's proposed solution to problems in the courts was to restore the
position of equity judge, with its incumbent to bear the title, Chief Justice in Equity.
Opponents of the Government condemned the proposal as a transparent, wasteful, and
vindictive initiative to find a permanent position for Johnston and to slight Young. The
Weekly Citizen, for example, blasted the scheme as "a piece of personal legislation of the

Halifax Reporter (5 May 1864) [4].
JHA 1854-1855 at 697.
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most offensive and injurious kind."404 The proposal to have two Chief Justices, one in
common law and the other in equity, raised particular ire. Writing to the Halifax Sun,
"Regret" decried the "small-minded transaction" of bestowing the title of Chief Justice on
Johnston:
"Mr. Young is Chief Justice - Mr. Johnston must be Chief Justice too. Willey has
had some bread and treacle - Jimmey must have some bread and treacle too nothing else will suit him."405
In the Legislative Council, Jonathan McCully, Young's former Reform colleague,
led the opposition to the proposed legislation. Further to public criticism, the Government
dispensed with the idea of providing Bliss with a pension.406 The Government also
amended its original proposal, to provide that upon his death, Bliss would not be replaced
on the court.
Contradictions within the government justifications did not escape notice. Critics
asked why six judges (the current five and the proposed equity judge) were necessary then,
but would not be required after Bliss left the bench. With no plans for the equity judge to
go on circuit, the government proposal would mean that four NSSC judges, instead of the
current five, would theoretically be available to do circuit work. Rather than saving
money, it was pointed out, the Bill would actually provide an increased salary for the judge
doing the work in equity.
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On May 11, 1864, James W. Johnston, Young's erstwhile bitter political rival, was
appointed judge in equity by the provincial Cabinet, of which Johnston, as Premier,
formed part. Johnston hypocritically displayed the same opportunism and self-interest he
had decried in Young four years before. In his 72nd year at the time of his appointment,
Johnston became the oldest member of the NSSC. His age even eclipsed that of Bliss, the
judge whose wish to retire provided Johnston's political friends with an opportunity to
resurrect the equity judge position. Johnston had a great deal of equity practice
experience, though for many years he had devoted much of his time to the legislature.
Three years into Johnston's mandate, there is some evidence that he was not an
unqualified success. In July 1867, James Thomson reported to Young, who was then in
England:
"...he is worse than Ld Eldon as a doubter. He never had any constructive ability &
his court will soon have all the causes before it in the same inextricable confusion
that the papers are in. He is improving the practice very much the wrong way."407
Given that Young had led the campaign to abolish Chancery in the 1850s, he must
have been tempted to comment publicly on what to him would have been legal
retrogression. Nonetheless, for the most part, he resisted any urges to enter the public
debate on the issue. In 1873, however, as part of a case decision, Young suggested that the
1855 statute had been "drawn with great care" and with the benefit of a number of models,
including 1853 Irish legislation.408 On the fused system that operated until 1864, Young
suggested, "in my opinion, and in that, I think, of most if not all of my learned brethren, it

407

MG 2, vol. 743, F2/88, James Thomson to William Young, 28 July 1867.

408

Bank of Nova Scotia v. Forman (1873), 9 N.S.R. 141 at 149.

412
worked admirably well."

In his view, "many anomalies and ... numerous

embarrassments familiar to the profession" followed the restoration of an equity judge in
1864.410 He went on:
I think it right to say, however, in this review, that I am still warmly attached to a
complete fusion of law and equity in one Supreme Court which will be adopted I
think, ere long in England, upon the principle enunciated by Lord Cairns and
endorsed by the Lord Chancellor, that 'there is no difference in principle between
equity and law, it is entirely a distinction of judicature and procedure.' 'It is high
time' said Lord Hatheway, (29 April, 1870) in the House of Lords, 'to put an end
to the inconvenient and irrational distinction between law and equity which has
crept into the English courts.' 4 "

VIII.

Role in Legal Education
Young's connection to the Scottish Enlightenment helped to instill a lifelong

interest in learning, both personal and public. He was especially interested in legal
education, which as Chief Justice he influenced in both formal and informal ways. Young
reviewed the results of Bar examinations, both preliminary and final, following grading by
Barristers' Society representatives.412 Young prepared moot court cases, for use by the
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Law Students' Society, of which he was a patron.413 He also signed orders, which allowed
young men who had completed their articling requirements to join the Bar.414
On occasion, prospective lawyers disappointed with their examination marks
sought Young's assistance.415 In 1863, Alexander Lane, an Irish physician residing at
Mahone Bay, complained about the failure of his son to pass a preliminary law
examination. Lane, who had tutored his son in classics, history, and geography, dismissed
the examination as an exercise in memory, which only tested one's knowledge of
insignificant details. He pointed to a question which purportedly asked the name of the
greatest general in Queen Mary's reign. Lane asked his son's answers to be reconsidered
and demanded specific reasons to justify a failure.416
Young reviewed the disputed examination and helpfully pointed out that either
father or son could access the graded examination paper. He suggested that the younger
Lane, who had made many errors on simple questions, should review his understanding of
English history and geography. As for the purported question about Queen Mary's most
prominent general, Young clarified that it actually involved the reign of Queen Anne.417
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After six months of additional study, the younger Lane rewrote the preliminary
examination, again with unsatisfactory results. His father blamed the failure on the
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In 1872, further to statute,418 the Barristers' Society assumed complete control over
the examination and admission of applicants to the Bar. This did not mean, however, that
the NSSC judges no longer had a role to play in legal education. They still had the power
to make rules involving the examination of clerks applying to be articled, and the mode of
conducting their examinations.419 Moreover, the examination of a candidate for the Bar
took place before a judge and two barristers.420 As a result, after 1872, Young continued to
review examination papers and documents filed by applicants to the Bar.421
Young's status as Chief Justice made him the recipient of queries or requested
favours from young men contemplating a legal career. Young was perceived as a source
of information and a means of circumventing red tape. In 1860, for example, Frederick A.
Laurence, a future NSSC justice, sought help in learning the result of his pre-articling
examination.422 Further to such requests, Young made inquiries and solicitations and
provided advice. To Benjamin Smith, a King's College, Windsor student contemplating a
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legal career, Young recommended familiarity with the classics, the "best English authors,"
and mathematics. On success in legal practice, Young suggested, "To make money in the
law requires business habits & extraordinary diligence - to be an accomplished lawyer &
speaker requires a disciplined & keen intellect & general cultivation of mind."423
Lawyers also asked for Young's advice about articling matters. In 1877, for
instance, W.R. Foster wrote to Young about law student Harry Weeks. Through no fault
of his own, Weeks's articling documents had been misfiled, causing him to lose a year of
credit towards qualifying for admission to the bar. Weeks wished to have his articles
transferred, but Otto Weeks, his former principal, would not cooperate.424
Young believed in the benefits of university legal education.425 Prior to the
opening of a law school at Dalhousie University in 1883, Young had served as a reference
to facilitate the admission of a number of Nova Scotians to law classes at Harvard
University. In 1864, writing on behalf of William Joseph Croke, Young described Croke's
plan to spend two or three terms at Harvard as "a move wch I am conscious to encourage
having seen the good effect on many other pupils who spent some time at Cambridge after
they left me."426
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Longstanding interests in legal education and law books made Young a valuable
authority on law libraries. In the early 1870s, he advised the Barristers' Society on
development of its collection, to which he had financially contributed as early as a decade
before.427 In 1872, for example, he counselled, "the present series of English reports
should be at once & first all completed & ye latest treatises on Insurance & Shipping
should be procured." "Those in ye library are almost obsolete," Young pointed out, and
"younger members of the Profession having access to no other are apt to be misled."428
Young identified a source of funding for the Society's library. He pointed out that the
Vice-Admiralty Court had on hand certain sums which might not be claimed by litigants.
Young was willing to allocate $400 of the money for the purchase of law books. He asked
for a bond, in case repayment was needed, and offered to participate, through a friend. He
acknowledged, "It is open to some objections, but the books are a great object & appear to
me to be worth the risk."429 Young also facilitated the acquisition of books, by placing
orders430 and by investigating prices. While on a trip to Toronto and Boston in 1872,
Young looked into the prices for law reports sought by the Society, including volumes of
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decisions from Ontario (Queen's Bench), Massachusetts, and the United States Supreme
Court.431

IX.

Support for Law Reporting
As Chief Justice, Young played an indispensable role in the development of Nova

Scotian law reporting in the second and third quarters of the nineteenth century. Without
his cooperation and support, much of Nova Scotia's nineteenth-century case law would
likely not have been published.
The need for regular and reliable law reports was acknowledged early in the
nineteenth century. In 1829, Thomas C. Haliburton identified their value for lawyers,
judges, and members of the public. He suggested, "Such a system would tend to produce a
uniformity of decision, to check litigation, and to foster a laudable ambition in the Court,
to administer law upon such principles of argument and construction, as may furnish rules
which shall govern in all similar or analogous cases."432 Nonetheless, securing the money
with which to pay a law reporter proved a longstanding problem in Nova Scotia. The
likely small number of prospective readers necessitated a state subsidy. Haliburton
projected, "the sale of [the reports] would not only afford no remuneration for the labour
of preparing them for the press, but would not even defray the expense of publication,
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which most unquestionably deserves to be borne by the public purse."433 The Nova
Scotian government demurred.434 By contrast, Upper Canada, which developed its court
system decades after that in Nova Scotia, began official law reports in 1823. The
Government appointed the reporters, and the Law Society of Upper Canada paid their
salaries through an annual fee on every member. In 1840, the Law Society of Upper
Canada assumed full control over production of the reports.435
By the time Young joined the NSSC in 1860, only a small number of report
volumes, covering a fraction of Nova Scotian decisions, had been published. In 1814, the
first volume, a collection of Vice-Admiralty Court reports appeared.436 Most case reports,
however, were published on an ad hoc basis. If a matter attracted sufficient interest within
the community, a publisher might print trial proceedings in pamphlet form. In 1836, for
instance, James Dawson, publisher of the Pictou Bee, advertised a report of a
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Charlottetown breach of contract trial. Dawson's notice identified the names of the
litigants, prominent Prince Edward Island residents, as well as the fact that Young, one of
the trial counsel, delivered a speech nearly three hours long.437
Sporadic and piecemeal law reporting, however, did little to advance awareness of
case law. The publication of law reports on any sort of continuous basis dates from 1853,
when James Thomson published a small collection of case reports covering the years 1834
to 1841.438 In 1855, Alexander James followed with a volume of cases from the years
1853 to 1855.439 James had been appointed official reporter to the NSSC in 1845. Two
years earlier, a legislative committee had recognized the "great public advantage"
associated with regularly published law reports, but also took note of the need to consider
their cost in the context of other demands on provincial revenues.440 Deprived of salary or
legislative grant, James balked at publishing any reports. Over the years, James lobbied
for financial assistance, but was only able to secure the unattractive promise of £50,
contingent on distributing 100 copies of his reports free of charge to town clerks.441 In
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1860, Thomson published selected cases from 1856 to 1859,442 and Fitzgerald Cochrane's
collection of cases from 1859, now known as volume four of the Nova Scotia Reports
(first series), also appeared.443
Having been encouraged to do so by James, in 1863 Young contacted the
Government to inquire about the prospect for reviving state-subsidized law reports.
Attorney General A.G. Archibald replied in a positive fashion.444 Henry Oldright, who had
sought Young's advice on how to make his interest known, received the appointment in
June 1865.445 Oldright edited volumes five and six, covering 1860 to 1865 and 1865 to
1867, respectively. Comprising more than 800 pages of reported decisions, with each case
accompanied by a summary, as well as court rules and an index, the former volume was a
noteworthy accomplishment. Oldright acknowledged, no doubt with some
understatement, "The preparation of these decisions for the press proved to be a much
more formidable task than I had anticipated."446
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Young served as intermediary between the court and the reporters. As Chief
Justice, Young controlled circulation of the court's judgments.447 He stored many original
documents at his home, including, incredibly, some in a "closet near the fire place."448
Young provided law reporters with guidance and with copies of court papers. The extent
of Young's assistance to law reporting is revealed by a list identifying original judgments
and related documents which he lent to Henry Oldright. Young recorded 333 original
judgments, 258 copies of those judgments and related papers, copies of Oldright's reports
as published in the British Colonist, and an index.449 As acknowledged by Oldright in the
preface to his first volume of reports, Young helped not only by enabling access to
recorded arguments and decisions, but by providing editorial advice.450
Young was much more than a gatekeeper to original judgments. He had definite
ideas about the ideal type of reporter. Essential, in his view, was "a reporter with adequate
knowledge and firmness to distinguish the essential from the non-essential & to preserve
the leading features & the essence of each case upon his own responsibility."451 He also
had specific thoughts about the format and content of reports, including the use of head
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notes, quotations, preliminary arguments, and the type. Putting some of those ideas into
practice, he apparently approved a request by reporters Benjamin Russell and Samuel A.
Chesley about the arrangement in an upcoming volume of reports, in which the equity
decisions would appear first.452 By contrast, he seems to have objected to the idea of
including Vice-Admiralty Court decisions in the same volume.45j
In May 1880, Attorney General J.S.D. Thompson contacted Young in order to
procure his assistance for the then-reporters, John M. Oxley and John M. Geldert, who
were preparing a volume of case decisions from 1873 to 1875.454 By the time of receiving
Thompson's request, however, Young, ever cooperative in this respect, had already
allowed the reporters to make copies of all the judgments they needed.455

X.

Perspective on Acquisition of Legal Materials
Elevation to the Bench did not diminish Young's interest in acquiring legal

materials. Rather, as a judge, he took the same approach to legal publications that he had
exhibited as a practising lawyer, namely that collecting and reading current legal
publications was essential to professional success. One reason for Young's close attention
to his personal law library was that he, like his colleagues, did his own research. In
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January 1861, in a letter to Boston booksellers, Little, Brown & Company, Young wrote,
"Having been appointed Ch. Jus. of the Sup. Court I find it necessary to fill up & complete
some parts of my law library."456
As a judge, he purchased books, case reports, indexes, and case digests and
subscribed to legal journals.457 His selections involved both British and American
materials. For example, Young's February 1861 order from Little, Brown & Company
included a number of English law reports volumes, such as volumes 67 to 69 of the
Common Law Reports, as well as Wills on Circumstantial Evidence, and an American
edition ofStarkie on Evidence45* In January 1862, Young purchased from John Crockford
in London, England a number of texts, including Saunders & Cox's Criminal Statutes,
Gray's Country Attorney's Practice, Handy Book for the Common Law Practice at
Chambers, and Archbold's Practice of the Law of Arbitration.459 In September 1866,
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1861. Citation details for the treatises are: William Wills, An Essay on the Principles of
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January 1862. Citation details are: T.W. Saunders & Edward W. Cox, The Criminal Law
Consolidation Acts, 1861 (London: J. Crockford, 1861); John Gray, The Country-

Young purchased $64 worth of texts from Little, Brown & Company. The order included
American law reports (such as Blatchford & Rowland's Reports and Olcott's Reports), a
number of American admiralty law texts, including Parson 's Maritime Law, as well as
Browne's Civil Law.460
Although texts published elsewhere in Canada or British North America were not
as numerous as those from other jurisdictions, Young did not ignore them. In 1863, for
instance, he sought details concerning the publication dates, number of volumes available,
and price per volume of law reports from Canada West.461
As occurred during his practice days, Young ordered legal materials from out-ofprovince booksellers or publishers. Accumulated wealth and generous leaves of absence
from his judicial duties also gave Young the means and opportunity to acquire books in
person during travel in the United States, Britain, and other parts of Canada. On a trip to

Attorney's Practice in Conducting Actions in the Superior Courts of Law at Westminster,
8th ed. by W. Paterson (London, 1861); George H. Parkinson, A Handy Bookfor the
Common Law Judges' Chambers (London, 1861); and John Frederick Archbold, The Law
and Practice of Arbitration and Award, with Forms (London: W.H. Bond, 1861).
460
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District of New York (New York: Jacob R. Halsted, 1855); Edward R. Olcott, ed., Reports
of Cases Argued and Determined in the District Court of the United States for the
Southern District of New-York (New York: Jacob R. Halsted, 1857); Theophilius
Parsons, A Treatise on Maritime Law (Boston: Little, Brown and Co., 1859); and A.
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Boston in 1872, for example, Young visited Little, Brown & Company, where he spent
$119.75, mostly on law books written by American authors.462
While practising law, in addition to purchases he made in person, Young had relied
upon the assistance of family and friends to procure law texts. As a judge, Young took
advantage of opportunities to purchase books through members of the legal profession. In
1877, S.L. Shannon attended a used book auction, in order to buy books for the Barristers'
Society library. Shannon had agreed to look for particular titles on Young's behalf.
Unfortunately for Young, Shannon reported, "The books you mentioned to me went all
beyond your limits, and brought prices equivalent to new books !"46j Shannon did,
however, give Young the option of buying a copy of Kay's Shipmasters & Seamen, "very
useful in daily practice." Young's limit for that text was $10, and Shannon had purchased
a copy for $3 more.464 The same year, Shannon also gave Young the opportunity to
participate in a book order the Barristers' Society would be placing in London, England.465
As shown by his 1877 correspondence with Shannon, Young was sensitive to the
price of legal materials. Moreover, at the beginning of his tenure as Chief Justice, Young
had asked for quotations reflecting the "lowest prices" from Little, Brown & Company and
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MG 2, vol., #95, S.L. Shannon to William Young, 21 September 1877. See
also MG 2 vol. 743, #Fl/74, List of books ordered through W. Twining, 31 January 1866.
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did not hesitate to point out when prices offered by a Philadelphia competitor were 5%
lower.466
When feasible, Young enlisted the help of government contacts. In 1869, he
needed materials to help interpret the new federal insolvency statute. From GeorgeEtienne Cartier, federal minister of justice, Young requested copies of the 1864 and 1866
Canadian statutes. Young also asked about the availability of prescribed forms and any
Canadian insolvency treatise.467
When arranging his own book orders, Young was willing to include volumes
requested by other judges. For example, further to a request from Edmund Dodd, in 1867
Young placed an order with Butterworths in London, England for copies of Chitty 's
Practice and MacLachlan on Shipping Law.46*
Young took a helpful and generous approach to lending his law books. Judicial
colleagues frequently borrowed books, published case reports, and copies of law journals
from him.469 He also acceded to loan requests from lawyers, both in private practice and
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MG 2, vol. 743, F2/118, Edmund Dodd to William Young, April 1867; MG 2,
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MG 2, vol. 741, F1/185A, Edmund Dodd to William Young, 14 May 1862;
MG 2, vol. 743, F2/139, Lewis M. Wilkins to William Young [both re loan of Law Times
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those retained on behalf of government. For example, Young loaned law materials (notes,
copy of 1836 Nova Scotian statute, and six volumes on customs law) for use by Canadian
lawyers participating in the Fisheries Arbitration Commission, which sat at Halifax in
1877, in order to negotiate a new fishing treaty with the United States.470 In at least one
instance, Young loaned books, including a copy of Stephen's Commentaries on the Laws
of England, to a law student, Charles Morse of Liverpool.471
Young supplemented the contents of his private collection by paying for access to
the Barristers' Society library, a privilege which cost him £2 in 1865.472 Given his large
private law library, his willingness to buy legal materials, and the access he enjoyed to the
Barristers' Society collection, one would expect Young the judge did not need to borrow
law books from other people. Indeed, the documentary record seems to disclose only one
such occasion, but it is a significant one. In August 1880, S.L. Shannon lent Young a copy
of the second volume of the Supreme Court of Canada Reports, published in 1879, which
covered the court's sittings from June 1877 to April 1879.473 Shannon had borrowed the
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volume from the Halifax law firm of Meagher, Chisholm and Ritchie. Shannon intended
to get George A. Allison, the Society's law librarian, to write to Ottawa for a copy.474 It is
noteworthy that the Society's subscription to reports from the country's highest level
domestic court was not as current as possible. To learn what the Supreme Court of
Canada had decided in mid-1877, a Nova Scotian lawyer who relied on holdings in the
Society's library therefore had to wait more than three years.475
The close attention of Young as judge to his law books was reflected in his
instructions to a bookbinder about how to bind certain law reports and statutes for use in
Young's private law library. Young specified the order of arranging materials, the types of
leather used, the need for insertion of extra pages, and the lettering on the spines.476
Young also demonstrated his interest in how technology affected the production of
legal materials. In 1877, W. Frank O'Brien demonstrated a typewriter to Young.
Impressed by the device, Young agreed that it would be useful for creating legal

474
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documents. He even prepared a testimonial to that effect. Unfortunately for O'Brien,
however, Young described the typewriter as a "type-setting machine."477

XL

Public Nature of the Position
Contemporary accounts suggest that Young enjoyed serving as Chief Justice. It

was a position of status, which allowed Young to interact with Nova Scotian elites, as well
as those from outside the province. In Nova Scotia, Young associated with colonial
administrators, high-ranking military officers, church leaders, leading lawyers, and
prominent merchants. Outside Nova Scotia, the chief justiceship helped to provide Young
with access to the company, among others, of the Prince of Wales and the President of the
United States.478 He was also able to meet many prominent American and British lawyers
and judges. In 1867, for instance, Young enjoyed a long conversation with Lord Chief
Justice Cockburn, "a warm advocate of the fusion of law & equity."479
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Being Chief Justice of Nova Scotia provided Young with time in the limelight.
Young enjoyed public speaking and was often called upon to deliver addresses.480 In 1867,
while in London, England, Young gave a Burns Night speech to some 130 people at the
Freemasons' Tavern. In his view, the occasion was a success, with "ye speaking rather
tame till I put little life into it...and electrified some of ye Scotchmen."481 From Young's
perspective, being in the public eye helped to compensate for more lucrative opportunities
which he could otherwise have obtained in legal practice. During the same English trip,
Young speculated in a letter to his wife that as an arbitrator in London or Liverpool he
could make double his judicial salary. Nonetheless, serving as a Chief Justice, even of a
colonial court, involved greater prestige:
But such a thing is not to be thought of. Ch. Jus. [Chief Justice] once, Ch. Jus.
always. The stamp like that of ye Priest is indelible & will stoop to no lower
grade.482
Young's position even brought him favourable notice in a novel, Jack Hazlitt,
A.M.,4*3 written by Dean Richard Baptist O'Brien, an Irish cleric who had once resided in
Halifax. The novel contained a Chief Justice modelled on Young. In September 1874, the
Halifax Express reprinted a passage from the novel. In part, readers were told, "The Chief
Justice was well read in everything as well as in law, and his facility of thought and
480
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correctness of expression made his addresses appear like masterpieces of composition."484
Young enjoyed further public acclaim in 1881, when he received an honorary doctorate
from Queen's University in Kingston.485

XII.

Decision to Retire
Although Young enjoyed public attention and received it as Chief Justice, in the

early part of 1881, he was ill at home much of the time.486 By springtime, in light of his
age and health, he concluded, in relation to his judging duties, "the labors they entail are
more than I can bear."487 In April 1881, Young met to discuss possible retirement with
James McDonald, the federal Minister of Justice. Sir John A. Macdonald, the Prime
Minister, was apprised and had no objection to Young leaving the Bench.488 Young
resigned on May 14, 1881, and three days later, was granted an annuity of $3,733.33,489 a
pension which represented 2/3s of his combined NSSC and Vice-Admiralty Court salaries
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of $5,600.490 Later that month, he sold his silk judge's robe to his successor, McDonald,
for $50.491

XIII.

Conclusion
As Chief Justice, Young could point to a number of successes. Benjamin Russell,

generally not a Young supporter, acknowledged him as "a laborious and pains-taking and
most methodical Chief Justice."492 Young conscientiously fulfilled a wide range of
responsibilities. Much of his work occurred in private, in the form of advice to public
officials. He had good relations with his colleagues, a considerable achievement in light
of their potentially conflicting backgrounds and personalities. Young's relations with the
Bar were not always amicable. Nonetheless, publicized incidents were small in number,
especially when one considers the two decades Young spent on the bench, and with one
exception, the contest for control of the civil procedure rules, tended to be of small
significance.
Young made important contributions to law reform, legal education, and the legal
profession's awareness of published materials. He served as an advisor on projected
legislation, provincial, federal, and Imperial. His instrumental role in preserving and
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publishing law reports has gone almost unnoticed. By providing books, by purchase or
loan, to colleagues and by supporting the development of the Barristers' Society library,
Young helped to inform the provincial Bar and judiciary about legal developments outside
Nova Scotia.
Why then does Young not enjoy a better reputation for his career as Chief Justice?
Young was identified in the public eye as the court's embodiment. He was therefore
readily associated with any perceived problems involving the court. To some extent,
Young was a prisoner of events beyond his control. One colleague, Alexander James,
seemed to lack knowledge of the law, in his case of criminal procedure. Many of Young's
other colleagues stayed on the Bench past their prime. Young had to juggle court
schedules in an effort to secure sufficient judges in spite of absences due to age, illness,
and disinclination to go on circuit. Indeed, without Young's organizational ability and
attention to detail, the situation would likely have been far worse. Young had the
misfortune of serving as Chief Justice when court business was significantly increasing. In
addition, he was hampered by government delay, apparently for political reasons, in the
appointment of badly needed additional judges. Most significantly, Young's tenure began
in controversy, and his opponents, whether as a matter of politics or self-interest,
attempted to discredit him and his court. Those opponents enjoyed access to sympathetic
newspapers. In light of those conditions, Young did not serve himself well by inviting
further scrutiny and attack through some of his words and deeds. Young was sensitive to
criticism and exhibited self-importance. Although aware that implicating himself in issues
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with political overtones was inappropriate, Young on occasion could not seemingly resist,
and the justifications he provided were contradictory.
Nonetheless, when one looks beyond a few insignificant incidents, publicized at
the time by a self-interested minority, what emerges is a more balanced image. Young was
a devoted, disciplined, and diligent court administrator. By setting high personal standards
and expecting much the same from his colleagues, Young kept his court functioning
despite difficult conditions. In a role which has largely since disappeared, with the
evolution of the separation of powers, he was also a trusted and tireless advisor to
government officials. For the most part, Young did not demonstrate concern about that
co-mingling of responsibilities. Demurring when a question seemed likely to come before
the NSSC was the standard he employed to avoid conflicts with his role as an impartial
decision-maker. In analyzing perceptions of the judiciary up to the 1840s in Upper
Canada, Peter Oliver contrasted the Baconian ideal, which viewed a judge as a royal
functionary and therefore advisor, with the Cokean approach, which insisted upon a
judiciary independent from government.493 Young's willingness to advise government was
consistent with Baconianism and the motivation of its practitioners, namely that "the
judges as royal officers were the personal embodiment of the majesty and justice of British
law."494 As a result, "...their advisory role to the lieutenant-governor represented not
narrow partisanship but simply service to the state in ways that they deemed both
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appropriate and necessary."495 As Oliver suggested, however, Baconianism contained a
significant deficiency, in that it "led inexorably to forms of political activism that could
readily be portrayed by a vigilant opposition as judicial misbehaviour."496 Similarly,
though his actions may have stemmed from loyalty to the British crown, in his mind a
commendable and benign motivation, what led to trouble for Young during his chief
justiceship and damaged his reputation in the meantime was to encourage an association of
politics and judging in the public consciousness.
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CHAPTER VIII: Applying the Law
I.

Introduction
The previous chapter examined Young's tenure as Chief Justice of the NSSC. This

chapter considers the content of Young's judicial work, in the form of reported case
decisions. It asks what themes and ideas are apparent, and whether Young was consistent
in his thinking. This chapter discusses Young's perspective on the English common law,
as well as on other sources of legal authority, and underscores his active approach to
reading. Further, it relates the extent to which Young used his position as a judge to
convey explicit messages about legal, political or social issues. This chapter argues that
Young's thinking about the law was complex and not always consistent. It does not neatly
fit within the parameters established by prior historical studies. He was neither a
conventional formalist, nor an instrumentalist. Moreover, liberal and more traditional or
conservative elements coexisted within Young's approach to judicial decision-making.

II.

Young's Approach in General to English Common Law
In a study of nuisance law cases, Jennifer Nedelsky concluded that Canadian

judges in the 1880 to 1930 period, including judges of the NSSC, exercised a "principled
conservatism," in attempting to uphold the traditional common law over modern English
case law principles, which tended to favour industrial capitalist interests over those of
individuals and small landowners.1 She attributed this conservatism to a judicial deference

1

Jennifer Nedelsky, "Judicial Conservatism in an Age of Innovation:
Comparative Perspectives on Canadian Nuisance Law 1880-1930"in David H. Flaherty,
ed., Essays in the History of Canadian Law, vol. I (Toronto: Published for the Osgoode
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to the legislature's prerogative to change the law, as well as a lack of support for
industrialization.2 According to Peter Karsten, nineteenth-century British colonial courts,
including those in Nova Scotia, tended to follow English common law precedents, though
when desired, they were adept at avoiding precedents seen as unclear, inconsistent, or
inappropriate for local conditions.3 When colonial courts did deviate from the English
common law, they tended to favour the poor or weak in a society.4 James Muir, who
analyzed reported NSSC negligence decisions from 1834 to 1880, detected a strain of
instrumentalism within the court which Karsten had overlooked.5 Deeming Young's
judicial attitude the "most complex" of any member of the Bench, Muir suggested that
Young "restricted liability in the 1860s and early 1870s but by the late 1870s appears to
have grown concerned with protecting at least some people from corporations."6 Also of
note in this context, though not in relation to developments in Nova Scotia, is R.C.B.
Risk's sweeping study of the courts and the economy in mid-nineteenth-century Ontario.

Society by University of Toronto Press, 1981) 281 at 306.
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Risk concluded that with few exceptions, Ontario courts in the period 1841 to 1867 were
preoccupied with adhering to precedent, for the most part derived from English case law,
regardless of resulting unfairness or perceived need for change.7 Concerning the contents
of the first volumes of the reported Upper Canada Common Pleas decisions, Risk stated,
"Countless cases are decided by reciting English cases and general propositions of
doctrine, and seem utterly divorced from any context in space and time."8
As this chapter will show, Young exhibited a complicated, and not entirely
uniform, perspective on English common law. His reported judgments9 do reveal elements
identified in the respective conclusions of Nedelsky, Karsten, Muir, and Risk. Based,
however, upon an analysis of all reported NSSC decisions in which Young provided a
written opinion, his judgments do not sit squarely within any of the above-noted models.
Young took a conservative approach to English case law, consistent with what one
might expect of a British North American judge. He considered himself required to follow
the common law, regardless of the equities of the situation. The law had to prevail over
personal preferences and feelings. If he detected a gap or defect in the law, Young was not
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For the text of Young's reported judgments, I relied primarily on 14 volumes of
the Nova Scotia Reports (N.S.R.), covering cases from 1860 to 1881. Another relevant
volume is James M. Oxley, ed., The Admiralty Decisions of Sir William Young (Toronto:
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Judgments of Sir William Young, 1866-1879, Dalhousie University, Faculty of Law, Sir
James Dunn Law Library (unpublished) [hereinafter Dalhousie volume]. Most of the
decisions in the Dalhousie volume were later reproduced in the N.S.R. or the Y.A.D.

diffident about identifying it for the benefit of the legislature, but did not consider it
appropriate for himself as judge to attempt to correct the shortcoming. In an 1868
decision,10 for example, Young made clear his perception of a judge's role: "the general
policy of the law...is beyond our province to inquire into...."" Rather, he said, "Our duty
is to construe, and, as far as we can, to carry out the law as it is."12
Contrary to Nedelsky's prototypical judge, however, Young approached new
English cases with enthusiasm, as instances of the most modern and advanced legal
thought. He therefore did not insist that true common law principles were only to be found
in ancient cases. In July 1869, for instance, Young declared that a "new spirit" prevailed
in the English courts, including a desire to ensure that judicial decisions were consistent
with modern conditions.lj Young was impressed by what he perceived to be an
invigorated and outward-looking common law. He came to this view in part through his
awareness of the work of the English Judicature Commission. The Commission's
mandate involved the operation and effect, including jurisdiction, of the major English
courts, including Chancery, the superior courts of common law, and the High Court of
Admiralty.14 Young suggested, "The report of the Judicial Committee [sic], with its
breadth of view, its emancipation from the subtleties which so often sacrificed substance
10
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to form, and from the fetters of the olden time, its tone of rational and bold philosophy, is
significant of a new era."15 Similarly, in August 1869, Young did not support how his
colleague Dodd J., who provided the NSSC's majority opinion in an ejectment case,
described the common law's approach to how the evidence supporting a claim had to be
presented. Both in the English Court of Queen's Bench and in Common Pleas, Young
asserted, the case upon which Dodd J. relied had been "superceded by modern practice."16
Thereafter, especially in the 1870s, Young seemed solicitous to remain current
with respect to the most recent English decisions when trying to determine the current state
of common law doctrines. In Avon Marine Insurance Co. v. Barteaux (1871), for
example, Young referred to a legal treatise citing English and American decisions and
described the more recent of those cases "as being the later in point of time, and of the
higher authority."17 Further on in the same judgment, he referred to the leading English
case as having been "decided so far back as 1824."18 In 1872, having referred to the
province's outdated usury law, which compelled judges to rely on English cases decided
before legislative reforms transformed that country's usury statute, Young lamented, "we
are bound to decide the cases that may come before us on the law as it is, going back to the
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ancient cases which have little application to modern times, and acting upon principles, the
wisdom of which may often to us appear more than questionable."19
Young did not, however, consider English common law to be all inclusive or
entirely relevant to Nova Scotian circumstances. In some instances, he found that English
cases on a particular issue were inconsistent or unclear.20 In others, English authorities
may not have been based upon a sufficiently analogous set of facts.21 Moreover, he
acknowledged, English decisions were not always applicable to the Nova Scotian
context.22
Nonetheless, unlike Karsten's model colonial judge, Young rarely deviated from
English precedents and only did so when he considered it a necessity, justified in law.
Young did appear sensitive to the difficulties of society's weaker members, especially
widows and children. It was not enough, however, of a justification by itself for him to
turn his back on English precedents.
Although not entirely consistent in his opinions, for the most part Young did not
appear supportive of capitalist interests. An awareness of modern English jurisprudence
did not mean that Young subscribed to the spirit of pro-economic development found in
those cases. Prior to joining the Bench, Young had been a merchant and a highly
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successful lawyer, with legal clients among the mercantile and financial elites of Nova
Scotia. During the 1850s, Young had provided legal services in support of setting up
government-sponsored railways in the province. As a lawyer and judge, Young invested
in stocks of financial institutions, railways, and a number of other companies. One might
expect, therefore, that Young the judge would have sympathized with the aspirations of
those seeking to establish the foundations of industrialization in Nova Scotia, and that this
sentiment may have been reflected in his decisions.
Young does not seem, however, to have been an instrumentalist judge to any great
extent. Early in his judicial career, he did evince some sentiments that could be associated
with a sensitivity towards the needs of commercial interests. Nonetheless, he also did not
deviate from the acknowledged requirement of a British North American judge to uphold
and apply the common law where relevant principles were at hand. He did not support
restricting liability through contractual exemption clauses, nor did he favour extending any
legal advantages to corporations. He also seemed to keep in mind the interests of society's
weaker or more dependent members. Accordingly, Young rendered a number of decisions
which were not favourable to the interests of creditors, the facilitation of land transactions,
or economic development. Where his decisions were favourable to commerce, many small
investors tended to benefit. During the 1870s, in a number of negligence cases, Young
upheld individual responsibility to redress the results of civil wrongs, rather than the needs
of economic interests. When one considers all of the cases in which he expressed an
opinion, including certain negligence cases which Muir did not discuss, Young emerges as
less of an instrumentalist than depicted by Muir. If Young had a particular cause to

promote, it seemed to be the protection of private property rights rather than fostering
economic development.
Although Young was not a strong instrumentalist judge, at least in terms of
tailoring his decisions to promote economic interests, he was not unmindful of the
intersection between NSSC judgments and the world outside the courtroom. He did not
consider himself empowered to effect change to the law, but he was at least willing to
acknowledge the law's shortcomings and discuss its implications for society. Young
thereby differed from most judges in mid-nineteenth-century Ontario. According to Risk,
they failed to integrate need or context into their decisions "in any general or substantial
way."23 As a result, "The courts in Ontario during this period did not participate in change
and innovation, even vicariously as spectators and beneficiaries on the sidelines."24
Although they reflect characteristics identified by Nedelsky, Karsten, Muir, and
Risk, Young's judgments do not fit squarely within any of those respective frameworks.
The next section explores in greater detail the elements of Young's judicial approach, as
embodied in representative reported decisions. When relevant, it points out whether
Young's opinions reflect an adherence to precedent or more of an instrumentalist
approach.
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Ibid, at 125. Risk did identify two exceptions. The judgments of John
Beverley Robinson, Chief Justice of the Court of Queen's Bench, included "some short
statements of dissatisfaction with doctrine, the need for certainty, and economic need and
policy...." {ibid, at 115). The second exception was Chancellor William Hume Blake,
who promoted the need to shape the law to respond to unique Canadian requirements
{ibid, at 116). Neither of these judges, however, was willing to stray beyond accepted
precedents.

III.

Authority vs. Instrumentalism: Specific Decisions

1)

Debtor/creditor Cases
Black v. Sawyer25 was an 1865 case about preferential assignments. An

assignment involves the transfer of property rights, and a preferential assignment occurs
when an insolvent debtor voluntarily assigns interests to one creditor instead of to others.
Young was opposed to a concept which allowed a few creditors, likely the more wealthy
and influential ones, to benefit over the interests of others:
In my mind, I must confess the weight of argument is entirely against all
preferences, and I would be well pleased if our Legislature would follow the
example of the great commercial States of Massachusetts, Pennsylvania, and Ohio,
by abolishing them altogether.26
This was not a situation where Young had to deal directly with the common law, as
Nova Scotia had a statute regulating preferential assignments. Nova Scotian legislation
required the registration of any assignment not made for the general benefit of the
assignor's creditors. The equivalent legislation in England omitted the qualifier "general,"
and English case law tended to involve technical points not relevant in the Nova Scotia
context. Young held that regardless of the intent behind preferences, "however
meritorious they may be thought, or special clauses introduced for the payment in full of
small sums as in this case, or for the protection or comfort of the assignor or his family at
the cost of the creditors...,"27 in compliance with the statute, they had to be registered in
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order to be valid. As a matter of fairness, Young wished to ensure that all creditors had an
opportunity to inspect a preference:
I am sensible that this decision will necessitate the registration of almost every
assignment made for the benefit of creditors in this Province. But this is not an
evil, nor will it lead to any injustice so soon as our decision is known and acted on.
Creditors, where there are any pecuniary reservations of any kind in such
assignments, ought to have the freest license and opportunity to inspect them,
which I have known sometimes to be refused; and the expense of providing a copy
for registration is nothing compared to the convenience and advantage of such
inspection by the creditors and their counsel.28
In re T. & J. Archibald, Insolvents29 was an 1871 decision involving the appeal of
a discharge order in insolvency under the federal Insolvent Act of 1869. Some creditors
had objected to discharge, as the 1869 Act only applied to traders, and the applicants
admittedly had no longer been traders when the 1869 Act came into effect. Prior to
judgment on the appeal, however, an 1871 statute amended the 1869 Act, making it also
apply to traders who had ceased to trade by the date of enactment for the 1869 legislation.
The amendment provided as follows:
The first section of the said Act, (that of 1869,) is hereby amended by adding
thereto the following words: All persons shall be held to be traders who, having
been traders and having incurred debts as such, which have not been barred by the
statutes of limitations, as prescribed, have since ceased to trade; but no proceedings
in compulsory liquidation shall be taken against any person, based upon any debt
or debts contracted after he had so ceased to trade.30
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The court allowed an additional appeal hearing, to consider arguments on the
implications of the 1871 amendment. Writing for the court on appeal, Young held that
legislatures in certain instances could make statutes apply retrospectively:
[W]here their intention is to make a law retrospective, it cannot be disputed that
they have the power. That intention is to be made manifest by express words, or to
be gathered, clearly and unmistakeably, from the purview and scope of the act. It is
a question of construction, and the act being its own chief exponent, still the
surrounding circumstances are to be looked upon.31
Nonetheless, Young does not seem to have specified what aspects of the
amendment clearly pointed to its retrospective application. To suggest, "Even in statutes,
distinct from each other, but on the same subject, the several acts are to be taken together
as forming one system and as helping to interpret and enforce each other, being in pari
materia, that are to be read as one statute,"32 gets us no further to understanding what
Young found to be clear direction. Similarly, his statement concerning the 1871
amendment, "that it was intended to govern the operation and to enlarge the scope of the
Act of 1869, and that all future proceedings in cases of bankruptcy, and the traders to
whom it shall apply, must be regulated by it,"33 is a non-contentious statement about the
interaction between the 1869 and 1871 legislation. Young went on to hold that he could
find "no reason why it [the 1871 amendment] should not apply to a pending suit or
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appeal."34 He added, "To hold otherwise would only oblige the insolvents to commence
de novo."35
If the 1871 amendment did not operate retrospectively, then the debtors would
seemingly not be able to benefit from a discharge under the 1869 statute, which was the
essence of the matter under appeal. From that last remark, one gets the impression that in
Young's mind, the debtors had paid their dues. Earlier in his judgment, Young had noted
the debtors' compliance with the then-existing statutory requirements. After allowing
more than a year to elapse after the date of their assignment in insolvency and after having
failed to secure the necessary proportion of creditors to consent to a discharge, the debtors
applied to court for a discharge pursuant to the statute. Young explained, "The insolvents
were thereupon subjected to personal examination before the Judge respecting their
dealings, books and liabilities, which extended over three days, and, after careful
examination, the counsel who appeared for the creditors and against the insolvents
expressed themselves satisfied with the explanations afforded by the insolvents and
acquitted them of fraud in their dealings."36 Nonetheless, the debtors were then confronted
with the objection that they had ceased to be traders at the time the 1869 statute had
passed, an argument which found no favour with Young.
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In re Sutherland?1 the NSSC was required to consider on appeal the
appropriateness of an insolvency order issued by a County Court judge, further to the 1875
federal bankruptcy statute. The debtors owed some $30,000, mostly to creditors in
Shelburne County, though Halifax creditors represented between $7,000 and $8,000 of the
total. At one creditors' meeting, a large majority accepted terms for settlement, but the
Halifax creditors rejected the agreement. They obtained a County Court order which
required the debtors to attend a meeting for the purpose of being examined at Halifax.
Speaking for the court, Young held there was no jurisdiction for the County Court order,
as there was nothing in the statute to sustain it. Although the Act empowered a judge in
bankruptcy to issue summons to witnesses across Canada, this was for the purpose of
examining a witness in the county or district in which the judge presided. The Act did not
contemplate orders for the examination of debtors outside the judge's jurisdiction.
Moreover, Young suggested that allowing the order would have occasioned considerable
difficulties for debtors:
This order, it seems to me, must be within the limits of his own jurisdiction,
otherwise an insolvent might be summoned for examination at his own charge and
at a distance from his books and papers to one distant county after another, which
has never been the practice, and is not prescribed by the act.38
Although sensitive to the concerns of debtors, Young gave no indication of having
an anti-creditor bias. The Bank of Nova Scotia v. Chipman v. (1871)39 involved a bank's
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action on a promissory note. One of the defendant's arguments was that a lack of
cancelled duty stamps, required further to the federal Stamp Act, invalidated the note. The
plaintiff bank, which had not been aware of the lack of stamps until the defendant made its
argument, paid the required duty and affixed the stamps in open court. In rejecting the
defendant's argument, Young showed that an appreciation of commercial reality
influenced his interpretation: "To exclude a bond fide holder under these circumstances,
would be straining to the utmost an enactment which, in the interests of commerce and for
the ends of justice, should be fairly but liberally construed."40

2)

Law Affecting Corporations
In re Nash Brick and Pottery Manufacturing Company (1873)41 concerned an issue

of first instance for Nova Scotia, whether corporate directors were entitled to borrow by
way of mortgage and thereby make the shareholders liable to repay such indebtedness.
The specific issue gave Young the opportunity to discuss the limitation of shareholders'
liability, which was not provided for under the general Nova Scotia incorporation statute.42
Limitation of liability was, however, possible under a corporate charter. For a corporation
formed under an 1862 provincial statute, an individual shareholder was personally
responsible for the debts of the corporation to the value of twice the stock which he held,
minus the amount actually paid on the stock. The 1862 statute did not apply to companies
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formed for banking, insurance, "or ordinary mercantile and commercial business."43
Young signalled the importance of the matter before the Court. "[Considering the large
number of these companies and the disastrous failure in which the transactions of too
many of them have ended," he said, " it is obvious that the precedent we are about to
establish is of very extensive application."44 He also suggested that the 1862 statute was
rarely used and could be repealed.45
Young went on to find no distinction between the directors' power to borrow in
order to pay corporate debts and to borrow amounts secured by mortgages. He made clear,
however, his aversion to the concept of limited liability:
'It is scarcely possible,' says Mr. Woodworth in his Treatise of 1865, illustrating
the Act of 1862, 'to overestimate the importance of joint-stock companies.
Millions of capital are embarked in, and hundreds of thousands of persons
connected with them.' He eulogizes the principle of limited liability established in
1855 and 1856; but carried to the length it is in England, I would deprecate its
introduction into this Province.46
In Bradley v. McLean (1877),47 by way of backhanded compliment, Young also
observed the propensity of corporations to avoid their financial obligations. The decision
43
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involved a dispute over the personal property of a mining company. With operations
unprofitable, the corporation wound up its Nova Scotian operations, but not before
"paying off every shilling that they owed, a course very few companies followed."48
O 'Donnell v. Confederation Ins. Co.49 was an 1877 decision involving a dispute
over the existence of a life insurance policy. The plaintiff was the executor of the
deceased's estate. The defendant company contended that no policy of life insurance had
been created. To that end, the insurance company sought to have one of its agents testify
as to the nature of transactions with the deceased. At trial before Young, the plaintiff had
succeeded. Before the full court, admissibility of the agent's evidence turned on
interpretation of section 41 of the provincial Evidence Act.50 As a matter of fairness, the
section prevented a party to litigation, if involved in a dispute with a deceased's estate,
from testifying about any dealings with the deceased. In providing the majority opinion,
Young underscored the purpose behind the provision. He held that it applied equally to
corporations, and therefore he rejected the agent's ability to testify. In his view, corporate
bodies should be treated the same as natural persons by the law. Although not directly
opposed to corporations, he was not in favour of special status for them:
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We have on our statute-books sole corporations, quasi corporations for schools,
agriculture and land. They may all come into our Courts, and are they to have a
privilege inconsistent with equal rights and with the impartial administration of the
law? If the party with whom they are litigating be a representative of a deceased
contractor, shall the officers of these corporations be at liberty to testify to
admissions and language of the deceased to which no reply can be given? The
reception of such evidence, if it does not contravene the letter, is against the spirit
of the proviso.51

3)

Interests in Land
A major theme in Young's judgments was that the common law had to be followed

where clearly known and where there was no statutory direction, even if this occurred at
the expense of commercial interests. This was revealed early in his judicial tenure, in
Ripley v. Baker, an 1861 case in trespass.52 The essential question under consideration
was whether a long-standing parole licence relating to land use could be revoked with
impunity by the owner of the property which was subject to the licence. The defendant,
who had owned his land for 10 years, possessed real property on which the plaintiff had
erected, 19 years earlier, a canal and dam necessary for operation of the plaintiffs
adjoining mill. Prior to the dispute in question, which occurred when the defendant
"abated" the dam, neither the defendant, nor his predecessor in title, had ever objected to
the dam, even though the predecessor landowner had only consented to the digging of the
canal. The full court provided judgment in 1861. In his opinion, one of four unanimously
deciding in the defendant's favour, Young, who had heard the matter at trial, reviewed
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English case law and summarized the applicable common law rule: "a license from A to B
to enjoy an easement over the land of A, by whom the license is given, - as for example, to
enjoy the use of a drain, or a pew, or to come upon his land for any other purpose, is
countermandable at any time, although it has been acted on, and although a valuable
consideration has been paid for it, and the consideration has not been returned."53
However, he also referred in a complimentary fashion to a series of American judgments
which were favourable to the subsistence of parole licences, and which were supportive of
economic development. Nonetheless, without any contrary Nova Scotia statute, Young
held that he had no choice but to follow the "technical rule" from English law.54
In Martin v. Barnes,^ an 1863 decision in equity, in issue was the enforceability of
a 45-year-old mortgage document, which the mortgagor seemed to have acknowledged in
certain instances over the years, but which contained no seals, nor any signs of seals
having ever been used. The plaintiff mortgagees, a husband and wife, wished to foreclose
on a property owned by the defendant widow and heirs of the mortgagor. The mortgage
was for £25, but in the intervening period, more than £65 in claimed interest had accrued.
Apart from the lack of seals, the mortgage was in the usual form. A registrar of deeds,
when recording the purported mortgage, had affixed his usual mark, signifying the use of
seals. In relation to the mortgage, the mortgagor's wife had acknowledged her release of
dower before a JP. Fifteen years before the action was brought, the mortgagor had
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verbally acknowledged the existence of the mortgage. Claiming poverty, the mortgagor
had only attempted to make one small interest payment, 31 years before the action. That
payment was returned to the mortgagor, in light of his professed poverty.
Focusing on the mortgagor's acknowledgment, the majority of the NSSC held that
the mortgage was valid and enforceable, despite the lack of seals. The passage of many
years without payments being made created a presumption that repayment had occurred,
but this presumption was rebuttable. Young disagreed with that result and wrote a
dissenting opinion. Although he mentioned the mortgagee's delay and tied this to the
doctrine of laches, Young did not seem to find that aspect determinative. In Young's
mind, the lack of seals decided the matter in the mortgagor's favour. Young
acknowledged that in some instances the significance of affixing seals had been called into
account. Nonetheless, seals were essential under the common law to give effect to
particular documents, and in Young's view could not be displaced: "The virtue of a piece
of wafer or wax stuck upon a paper has been often sneered at in Courts of justice; and I am
not disposed to value it too highly. Still, that same bit of wax, or wafer, makes all the
difference between 'deed' and 'no deed'; the seal being of the very essence of the deed."56
He continued: "The efficacy of deeds has been recognized in the Merchants' Shipping Act,
1854, and unless our legislature interfere, as they have done in Connecticut, (which I
would not be understood, however, as approving,) and enact that conveyances and bonds
shall be valid without seals, we must adhere to the common law rule."57 Young also found
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that there was no evidence of seals having been used, but misplaced. As a result, "if not
there, the law says that the mortgaged lands did not pass to the mortgagee."58 In Young's
perspective, the need to uphold the law's technical requirements trumped a longstanding
secured interest in land. Had his opinion prevailed, an impoverished widow would have
retained her property.
Smyth v. McDonald (1863)59 involved a dispute between a Crown grantee and a
widow and her children, relying on adverse possession, over the ownership of a property in
Inverness County. There was no indication that the Crown grantee wished to use the
property for a purpose different from that of the occupants, so this was not a scenario
pitting an industrialist against a small farmer. Nonetheless, Young made clear where his
sympathies lay. Referring to another case, he remarked:
...why should the Crown, having by the act of its own officers induced one of the
Queen's subjects to enter upon wilderness land, to expend upon it the sweat of his
brow, to raise his family, and perhaps, to die upon it, be allowed to perpetrate so
gross an injustice, as to pass the title and right of possession to a stranger, and turn
out the innocent and meritorious settler, or his widow and children, without notice
or compensation. That this ought not to be the law, will be readily allowed; and I
am very clear that it is not the law.60
In case any readers had missed his message, he reiterated the merits of industrious
settlers: "What class of persons is better entitled to the favour of the Legislature and of the
Courts, than the men who transform a rude country into smiling habitations, and fit it for
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the use and enjoyment of man."61 Having represented Inverness County in the Assembly
for close to a quarter-century,62 Young would have been familiar with landholding
practices in the area. In 1860, squatters, too poor to afford fees required for receipt of a
Crown land grant, held almost half of Cape Breton's occupied land.63 Two-thirds of Cape
Breton farmers were located on inadequate backlands.64 The widow and children were
successful. They proved at least 20 years of adverse possession, as required by an
applicable Imperial statute. For the competing Crown grantee to have trumped that claim,
Young held, the Crown had been required to retake possession of the disputed land, prior
to making the grant.
An 1869 chambers decision, In re Nova Scotia Coal Company,6i was one instance
in which Young provided strong support for the interests of corporate investors. This was
not, however, a situation in which corporate interests were in conflict with those of
individuals. Rather, this was a matter of upholding rights in real property imperilled by
the state. This case involved the appeal of a decision of the Chief Commissioner of Mines,
further to section 104 of the Mines Act, declaring a forfeiture of an 1865 lease over 3.5

61

Ibid, at 279.

62

Shirley B. Elliott, ed., The Legislative Assembly of Nova Scotia 1758-1983: A
Biographical Directory ([S.l.]: Province of Nova Scotia, 1984) at 239.
63

Stephen J. Hornsby, Nineteenth-Century Cape Breton (Montreal & Kingston:
McGill-Queen's University Press, 1992) at 126.
64

Julian Gwyn, Excessive Expectations: Maritime Commerce and the Economic
Development of Nova Scotia, 1740-1870 (Montreal & Kingston: McGill-Queen's
University Press, 1998) at 116.
Dalhousie volume, supra note 9 at 30.

457
square miles of the Pictou coal field. The forfeiture was justified on the basis that the
lessee had not sufficiently worked its mines. In allowing the appeal and setting aside the
forfeiture, Young indicated that the development of infrastructure had to precede
production: "Honest bona fide exertions preliminary to the actual working of the mine, and
essential to its success, must surely be taken into account."66 Those "exertions," in his
view, had indeed taken place. Investing some $32,000, the lessee had developed mine
shafts, constructed buildings, and put down railway sleepers. As part of his decision,
Young, after stating that the law in general did not generally favour forfeitures, suggested
that for the benefit of the province, the interests of mining capitalists should be treated
generously:
In the circumstances of this Province, too, it is equally the duty of the Court, and
for the true interest of the people, to deal with the law of forfeiture in a liberal
spirit. Our mineral resources are being rapidly developed, and capital is flowing
into us from abroad. Much of it enters into speculations that from their very nature
are hazardous and subject to vicissitudes. Many of them have succeeded, many
have failed. But the capitalist, whether he belongs to the United Kingdom,
Dominion, or to the United States, should be assured that his exertions will be
looked upon with a friendly eye, and that the Court will be slow to visit him with
the penalties of a forfeiture, unless there is evidence of gross neglect or deliberate
abandonment.67
The next year, the interests of real property owners also attracted Young's attention
in the form of an obiter dictum. In Late v. McLean?* he delivered the Court's decision
that growing grass was not a good or chattel and therefore could not be seized and sold
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under execution. This being a new issue for the Court, Young "recommended[ed] it to the
attention of the Legislature."69 Specifically, he suggested, "They will probably be
surprised to learn that growing crops of any kind could be lawfully seized and sold under a
Magistrate's execution, and it will be for them to consider whether the law as it is now
declared ought not to be amended."70

4)

Personal Property
In Burrows v. Isener (1863),71 Young dissented in relation to the issue of when an

execution order should begin to take effect, namely from the date of issue or only after
delivery to the sheriff. The plaintiff in that case had secured a judgment against the
defendant and obtained an execution order. However, the plaintiff chose not to act
immediately to seize the defendant's property. Although the order was delivered to the
local sheriff, the plaintiffs lawyer, for an unknown reason, instructed the sheriff to delay
execution. In the meantime, the defendant died, and his property passed to his personal
representatives. Only then did the plaintiff attempt to have his execution order enforced.
As the defendant's estate was insolvent, the plaintiffs levy meant that other creditors of
the estate would not be paid. The majority of the full court held that the execution order
was valid from the time of its creation. Young, however, took the position that the fair
approach was to treat the order as having effect over the plaintiffs property only after the
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order was delivered to the sheriff. Young indicated there was case law on both sides of the
issue. He was clear, though, about where the fairness lay: "Now, I think, also, there would
be great mischief here, if an execution which may be made returnable at the option of the
plaintiff to a particular return day may remain secretly in his hands for six or eight months,
affecting the defendant's rights over his personal property, and in the event of his death,
giving the plaintiff a preference over his other creditors."72 Young justified his approach,
consistent with another section of the Statute of Frauds, as being meant "to secure a more
equal division among the creditors."7j
In Lane v. Dorsay (1865),74 Young showed himself willing to bypass the common
law, in favour of private property interests, through a favourable interpretation of a
provincial statute. This was a replevin action, involving a dispute between the plaintiff, an
American ship owner, and the defendant, a Nova Scotian ship master, over the possession
of a vessel and a cargo offish. The fish had been meant to pay the master and crew.
When relations deteriorated between the owner and the master, the latter insisted that the
fish belonged to him. Young recognized that under common law principles, replevin was
not available where goods had passed under a contract. Rather, the taking had to have
occurred against the owner's will. However, Nova Scotia had a statute which provided,
"Replevin may be brought for an unlawful detention, although the original taking may

Ibid, at 375.
Ibid, at 376.
(1865), 5N.S.R. 575.

460
have been lawful."75 Young, who was part of the majority as to one issue, but disagreed
with some of his colleagues on others, decided that the statute had extended the common
law of replevin. To find otherwise, he suggested, would be unfair to property interests in
Nova Scotia. Although the plaintiff here was American, Young in reaching his decision
had in mind the interests of Nova Scotian ship owners:
The maintenance of this principle would deprive ship owners in this Province, and
the owners of other personal property from whom it is unlawfully detained, of what
I consider a most wholesome and effective remedy. An action of trespass or trover,
with a right to recover damages and costs, from a bailee who may be a pauper, or a
shipmaster, as in this very case, setting his owner at defiance, is the form of a
remedy without the substance.76
Clarke v. Fullerton77 was an 1871 trover decision involving a disputed telescope.
An intestate had given the telescope to his daughter, but she had lost possession. Young
was of the view that the telescope was the type of personal property that should be immune
from the claims of creditors. As part of his dissenting opinion, written in support of the
unsuccessful female plaintiff, Young, as he did in Lane, appeared to base his thinking in
part upon an awareness of Nova Scotia's maritime economy:
For my own part I think it a defect in the law that an article, given as this was, by a
government for gallant service should be considered as an ordinary chattel, and
sold for debt. In the distribution of an intestate estate our Legislature has
declared...certain articles exempt from the claims of creditors, extending somewhat
the law of Massachusetts...but have not gone so far as the Revised Statutes of New
York, founded on the Act of 1824, which covers all the articles in our statute, and
exempt also the family Bible, family pictures, the school books used in the family,
and such other books, not exceeding in value $50, as form part of the family
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library. There are other exemptions which I should not be sorry to see introduced
here, and in this maritime province, I would add all such public gifts as our sailors
not unfrequently earn from their own and foreign governments as the rewards of
generous acts of humanity and skill.78
In Moore v. Moore (1880),79 Young also wrote a dissenting opinion in favour of an
unsuccessful female litigant. To protect his property from creditors, the plaintiffs father
fraudulently transferred it to his son. In recognition of a debt owing to the plaintiff, her
father then transferred a horse to her. Unfortunately for the plaintiff, her brother sold the
horse. The plaintiff responded with an action in trover for conversion of the animal. By a
majority of three to two, the NSSC {en banc) decided against the plaintiff, largely on the
basis of legislation. She could only have succeeded as a judgment creditor under one
statute, and another potentially relevant statute did not apply to fraudulent transfers of
personal property.
None of the majority judges mentioned the nature of the debt owed to the plaintiff
or her financial situation. Both of those aspects, however, seemed to influence Young's
thinking. He first noted, "there is nothing to impeach the good faith of the daughter."80 He
also pointed out, "For years she tended the father with affectionate care, and he
acknowledged himself to be her debtor by reason of her services."81 Describing the
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plaintiff as "penniless," Young asserted, "I should be so sorry if the law were found so
widely apart from justice as to compel us to uphold so scandalous a transaction."82
Rather than basing his opinion solely on statute, Young stated that he also had to
consider "the broader and clearer light of the common law."8j In his view, the plaintiff
was a creditor in relation to her father; against her interest, the fraudulent conveyance to
the plaintiffs brother could not stand. Young did not discuss his colleagues' insistence
that in order to recover, the plaintiff had to be a judgment creditor. In Young's opinion,
the plaintiff was also a purchaser for value, who possessed an interest necessary to sustain
an action in trover. She was therefore entitled, Young stated, to the court's "protection."84

5)

Contract
Bannerman v. Fullerton*5 decided in 1862, involved a dispute over when interest

would begin to accumulate on payment due for goods sent to a Halifax purchaser by sellers
located in Manchester, England. Young provided judgment for the full court. He accepted
the evidence of a witness as to the custom that prevailed among Manchester merchants.
Congruent with English case law, Young found, "we must consider the custom as
incorporated into the contract, and part of its terms,"86 even though there had been no prior
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dealing between the parties, the contract did not refer to the custom, nor was there any
statutory allusion to the practice. Therefore, if the existence of a custom was proven, it
was immaterial whether one contractant was unaware of it. Although upholding the claim
based upon the Manchester practice, Young was seemingly troubled by having to impute
knowledge of the custom to both parties: "Supposing these cases to establish the
plaintiffs right, it is certainly a startling proposition that the merchants of any particular
city or town in the United Kingdom, should be permitted to create a usage for their own
protection, inconsistent with the general law of the land."87 Young appeared to be
concerned that the result in Bannerman did not inure to commercial certainty.
Morton Horwitz would likely suggest that Young's concern would have been
shared by American judges, who helped to crystallize a formalistic approach to the
interpretation of contracts in that country "after the middle of the nineteenth century.
According to Horwitz, American courts in the early years of the nineteenth century
struggled with determining the appropriate role for the use of commercial custom in
contract law.88 Original efforts to find a role for custom as an indicator, in doubtful cases,
of what constituted the universal law of merchants were supplanted, consistent with a
subjective "will theory" of contracts, by a willingness to allow evidence of custom to
explain contractants' intentions. That subjective approach to contractual interpretation,
which held sway until about the mid-nineteenth century, was consistent with efforts to
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undermine an objective value of contract, perceived as not supportive of a market
economy. Once that latter goal was accomplished, however, judges began to realize that
allowing custom to prevail, regardless of the terms in an agreement, meant an end to
contractual certainty and commercial predictability. To support growing, uniform, and
nation-wide markets, American judges gradually returned to a more objective approach to
contracts, insisting upon the predominance of express contractual language, even if it did
not necessarily reflect the intentions of contracting parties. Young's concern in
Bannerman similarly seemed to relate to the need for certainty in commercial relations.
Nonetheless, he was unwilling to overlook what he perceived as the dictates of binding
English case law.
In Brush v. Aetna*9 an 1864 decision, at issue was the validity of a clause in a fire
insurance contract which purported to allow a mortgagee to make a claim under the policy
for its proceeds. A building owned by John Ogilvie had burned down, following which he
left the province. The mortgagee then applied on the basis of Ogilvie's policy for
payment. This was an instance of first issue in Nova Scotia. Young, in a separate
judgment, concurring with the majority view that the mortgagee could recover, pointed out
that many vulnerable Nova Scotians had an interest in the outcome of the case:
We are called upon now to deal with a class of contracts of more extensive
application and of larger values than any other perhaps in our Province, excepting
only the promissory notes in ordinary use. In this city, especially, there are at this
moment many hundred thousands of dollars insured upon properties in which the
policies in some shape or other, either by assignment or by indorsement, or by a
memorandum, as in this case, in the body of the policy, are declared to be in whole
or in part for the benefit of the mortgagees. Many of these mortgagees are trustees
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for children and others, and it is deeply interesting to them to ascertain to what
extent, and under what limitations, these policies afford security against loss.90
A problem faced by Young was that traditionally, the common law did not permit a
person who is not a party to a contract to sue for any benefits under that contract. As
stated by Young, "It is urged by the defendants that Ogilvie was the only party they
contracted with - the only person who must be taken under the policy as insured."91 Not
finding English cases helpful, either because they were not modern or relevant,92 Young
looked for authority in American case law. Although acknowledging that the American
cases were "by no means clear or consistent with each other...,"93 he used this authority to
suggest that a new contract had been entered into between the mortgagee and the insurer.94
At least in terms of English common law principles, this was an instance in which Young
upheld a business practice over the purity of the common law.

6)

Negligence
Campbell v. General Mining Association (1868) involved a negligence action by a

plaintiff who, along with two other men, had been injured in a Cape Breton mine
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explosion, the exact cause of which was unclear.95 At trial, a non-suit had been granted.
The matter was sent to the full court, either to affirm the non-suit or to provide judgment
for the plaintiff. The plaintiff did not allege negligence on the part of the mine owners.
Rather, he alleged negligence by a fellow worker. The court applied a House of Lords
decision (Wilson v. Merry) affirming the fellow servant or common employment rule,
namely that with very limited exceptions, a worker could not recover for injuries suffered
through the negligence of a fellow employee. The exceptions comprised management
having selected incompetent supervisory personnel or inadequate equipment or materials,
neither of which applied here. In the Wilson decision, the English Lord Chancellor had
stated:
When the workman contracts to do work of any particular sort, he knows, or ought
to know, to what risks he is exposing himself; he knows if such be the nature of the
risk, that want of care on the part of a fellow-workman may be injurious or fatal to
him, and that, against such want of care, his employer cannot by possibility protect
him. If such a want of care should occur, and evil is the result, he cannot say that
he does not know whether the master or servant was to blame. He knows that the
blame was wholly that of the servant. He cannot say the master need not have
engaged in the work at all, for he was a party to its being undertaken.96
The Lord Chancellor contrasted the situation of a worker injured as a result of a coemployee's negligence with the instance of third parties who suffered damage through the
negligence of an employee doing work-related duties: "A large portion of the ordinary acts
of life are attended with some risk to third persons, and no one has a right to involve others
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in risks without their consent."97 In the latter situation, the employer would be liable under
the doctrine of respondeat superior ("let the principal answer").
Young thought himself obliged to follow the House of Lords decision, from which
he quoted extensively. He indicated, "in this Court we are bound by the decisions of the
Courts at Westminster, and which, I must add, in this instance are also in conformity with
our own judgment."98 As the latter portion of that quotation reveals, this was not just a
matter of passive obedience to precedent. Although ultimately beneficial to industry,
given the lower operating costs associated with not having to pay damages to injured
workers, Young's opinion should also not be seen as simply an attempt to support
industrialization. Instead, Young seemed genuinely interested in promoting safety among
mining employees. Before examining the case law, he explained that the court was
unanimous in its opinion that there was no negligence. However, it was deemed "better to
deliver a written judgement, as our people are now so extensively employed in mineral
enterprises, and it is proper for their guidance in case of accident, as well as for their
personal safety, in observing due caution at their work, that the rule of law should be
defined and made known."99 Although this decision effected a harsh result for the
plaintiff, Young was of the view that it would help to promote proper safety practices in
industry: "It has afforded an excellent occasion of impressing upon engineers, overmen,
and labourers in our numerous mines, the obligation of attending to each others [sic]
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safety, and the necessity of adopting the precautions which a long experience and the
resources of modern science have supplied and recommended."100
In Conlon v. The City Railroad Co. (1871),101 the plaintiffs alleged damage to their
horses and carriages from obstructions caused by the defendant railway company not
having kept its rails level with city roads. After the defendant was successful at trial, the
plaintiffs raised a number of objections, and the matter came before the full court. In a
separate opinion, which agreed with the majority result that there should be a new trial,
Young deemed it necessary "to state the results to which [his] own mind has come, where
the conclusions are so important to the community, and so largely affect its interests and
its safety."102 A former lawyer for the province's Railway Commissioners, Young was
willing to acknowledge the benefits of the railway, but suggested that it had not been a
total blessing. Rather, referring to the railway's governing statute, Young explained, "It
has conferred large benefits on certain classes, to the single inconvenience and loss of
other classes equally entitled to the protection and care of the Legislature."103 In his view,
the governing statute had to be treated as a contract between the public and the railway,
binding on both sides.104 He was dubious of the evidence presented on the railway's
behalf: "It would seem from some of the principal witnesses and employees of the
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Company, that on the part of the public there is not, and never has been, a grievance."105
In the event that the defendant railway's evidence might somehow outweigh that of the
plaintiffs, "which [did] not appear to have been much thought o f at trial,106 Young held,
further to English case law, that a judge was entitled to apply in the courtroom knowledge
of certain, uncontested facts "what every one else, and they themselves out of Court, are
familiar with."107 Therefore, "to deliver a judgment in this case upon the assumption that
the rails, although they may have been laid, have been always kept level with the surface,
would be to affect the unreal ignorance of which I am neither an admirer nor an
advocate."108 As for the railway's interpretation of its enabling statute, namely that an
obligation to keep under repair a roadway beside and within the rails did not include the
rails themselves, Young rejected as a "perfect absurdity."109 He concluded instead, "I have
not a doubt that the Company are bound to keep at all times their rails, as they were laid
down, level with the surface of the street, so that carriages can safely and smoothly pass
over them."110
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An 1871 judgment, Dodson v. The Grand Trunk Railway Co.,m involved the
enforceability of an exemption of liability clause. The plaintiff, by means of a special
contract with the defendant railway, had arranged for the transportation of dressed hogs
from Montreal to Nova Scotia. The hogs arrived in a damaged condition. At trial, having
found that the damage was caused by the negligence of railway employees, the jury gave a
verdict for the plaintiff, subject to the satisfaction by the court en banc of any legal
objections. For the full court, Young began his analysis by pointing out that there was no
governing legislation. There was no domestic statute, and neither an English statute
pertaining to common carriers, nor one involving railways, applied in Nova Scotia.112 The
matter at hand would "be decided according to the principles of the Common Law ...,"113
but the English cases, largely devoted to interpretations of English legislation, would assist
"chiefly by way of illustration and analogy."114 Having reviewed the English case law,
particularly a House of Lords' decision, and an American text on bailments, Young held,
"there is no law to restrain the Grand Trunk Railway Company from exacting such terms
and imposing such conditions as they think fit in their printed papers, which the public
using the railway must accede to."115 Therefore, the court was "constrained by the
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authorities"116 to set aside the earlier result and to grant a new trial. Young, however,
thought it necessary to mention the possible implications of the lack of limits on a
contractual exemption clause:
But as it is essentially the same with the condition in Peek's case, it is well to
ponder on the significant words of the Lord Chancellor 'that the necessary effect of
such a contract would be, that it would exempt the Company from responsibility
for injury, however caused, including therefore, gross negligence and even fraud,
or dishonesty on the part of the servants of the Company, - for the condition is
expressed without any limitation or exception.'117
Although indicating, "We are far from thinking that the Grand Trunk Railway
Company would push its advantages, or avail itself of the law to such extremes," Young in
obiter nonetheless felt the need "to call the attention of the Dominion Government and

ever been by express decision denied." Ostensibly relying on Patrick Atiyah, The Rise
and Fall of Freedom of Contract (Oxford: Clarendon Press, 1979) at 556-559, Muir,
supra note 5 at 366, suggested that Young "may have misread the British [sic] case law."
According to Muir, Atiyah stated that until mid-nineteenth-century legislation, there had
been no English precedent to allow such a special contract. Atiyah did discuss the strict
liability of common carriers at common law, and carriers' efforts to avoid that
responsibility, but did not make the assertion attributed to him by Muir. Even if Atiyah
had made the remark imputed to him, there is no necessary inconsistency between the
Ellenborough and Atiyah comments. In relation to the same concept, the former
comment refers to a lack of an express disallowance, while the latter has a lack of an
explicit allowance in mind. Neither calls into question the availability of a limit on
liability achieved through contract. Surely Muir did not suggest that at common law,
contractants may only agree on terms which have been specifically upheld in a reported
case decision. Finally, unless Muir was of the view that Young should have reviewed any
cases cited by Ellenborough, then any misreading of the law would lie with Ellenborough,
not Young.
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Legislature to what we conceive to be the actual state of the law upon a question so deeply
affecting the trade and commerce of the country."118
Ward et ux v. City of Halifax (1873)119 involved an action in negligence over injury
sustained by a pedestrian when she fell down a sewer. The plaintiffs (the injured
pedestrian and her husband) had been successful at trial. The issue before the full Court
was whether the City could be held liable, under its charter, for injuries sustained in and
about municipal streets further to the negligence of its employees. Prior to examining the
case law, Young, who delivered judgment on behalf of the court, set out the equities of the
situation. Seemingly in his view, individuals suffering injuries through negligence
attributable to the City should not have to subsidize the development of urban
transportation networks by bearing their losses without compensation:
Is the City to be held responsible for all negligences of its committees,
superintendents and labourers in and about the streets, in town and the roads on the
Peninsula, and for all acts of malfeasance and non-feasance leading to accidents
and injuries; and if so, from what fund are the damages and costs to be paid. In the
Act of 1864, sees. 330, 331, the objects to be provided for by assessment are
strictly defined, and to pay such damages and costs, the City Council must
misappropriate money raised for other purposes. On the other hand, they have the
general charge of the streets, acting through a committee drawn from their own
body, and a superintendent appointed by themselves, and removable at pleasure.
And if a citizen is injured in person or property by the negligent performance of a
public work, or by the supineness or carelessness of a public officer or employee, it
is more accordant with natural justice, that the loss should fall on the whole
community, than on the individual, who has been injured without any fault of his
own.120
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For authority on the liability of corporate bodies carrying on public works, Young
examined case decisions from Massachusetts and New York and found them to be "by no
means consistent with themselves."121 For the most part, the English cases were "infinitely
more at variance...."122 Nonetheless, Young found an "able and exhaustive judgment"123
which had been adopted by the House of Lords. In deciding the liability of a corporate
body created by statute, the first step was to examine that statute:
And if the true interpretation of the statute is, that the duty is cast upon the
incorporated body, not only to make the works authorized, but also to take proper
care and use reasonable skill, that the works are such as the statute authorizes, or to
take reasonable care that that they are in a fit state for the use of the public, there is
nothing illogical or inconsistent in holding that those injured by their neglect
should be compensated out of their funds.124
Although Young decided that the City could be held liable for its employees'
negligence, the plaintiff was not successful at this stage. A new trial was ordered, because
at the first trial, the issue of the plaintiffs contributory negligence had not been
considered. As Young expressly pointed out, this was not a matter of any degree of
contributory negligence being adequate to preclude the plaintiffs claim. Rather, it had to
be sufficiently serious to mean that without such contributory negligence, the plaintiff
could have avoided his or her injury. In obiter, Young suggested an amendment to the
City charter to deal with the instances of negligence. That the court was not simply
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interested in fostering the cause of institutions over the individual was shown by Young's
attempt to balance competing interests:
On this head a clause in the Massachusetts Digest, chap. 25, sec. 22, is well worthy
of imitation by the revisors of the city charter, as it gives the city twenty-four hours
to cure any defect or want of repair in any highway or bridge, and if the city had
reasonable notice of such defect the party injured may recover double damage.
These provisions are just to both parties, and afford the city reasonable time and
protection.125
Smith v. The Intercolonial Coal Mining Co. (1877)126 involved a claim in
negligence by a coal company employee, following injury sustained in a mine gas
explosion. In 1877, the matter came before the full court on a rule nisi to set aside the
£100 awarded to the plaintiff at trial. Wilkins, J., who provided the majority opinion,
reviewed the facts and found that there were strong grounds for attributing the explosion to
a faulty operational plan initiated by earlier management. Despite this, as well as a lack of
contributory negligence, the plaintiff could not recover. This followed an application of
the doctrine of common employment, which denied a claim for damages where one worker
was injured as a result of the loss of another worker. Exceptions to the rule, neither of
which applied here, were when management had hired incompetent supervisors to oversee
the employees, or where a special agreement subsisted between an employee and
employer. Young took a different view. Unfortunately, however, all the case report tells
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us is that "Young, C.J. expressed a strong opinion that Companies in such cases should be
liable."127
An 1879 decision, Robertson v. Dominion S.S. Company,12* concerned an action
against a common carrier over a shipment of sheet iron that was damaged by water, at
some time during the transfer from a vessel to the cargo's final destination. The plaintiff
alleged that the defendants had been grossly negligent. The bill of lading included an
exemption clause, which mentioned rain. Moreover, the bill of lading specified that
delivery would take place "from the ship's deck," after which the shipowner's
responsibility would end. If the consignee could not pick up the goods at the ship's rail
immediately when the ship was ready to discharge, then the master would land the goods
and store them in the carrier's warehouse, but at the consignee's expense and "risk of fire,
loss, or injury." The damage was caused by fresh water, either on the railway wharf or in a
storage shed. Speaking for the majority of the court, Young noted that rain was not a peril
specifically linked in the bill of lading with negligence as a cause. Although choosing not
to define the extent of the rain peril, Young nonetheless ruled that it did not cover the
present facts. In doing so, he failed to address the fact that the bill of lading referred to
rain "however caused"129: "What the extent or nature of the injury by rain from which the
bill of lading exempts the shipowners, I shall not attempt to define, but in my opinion it
does not cover an injury to goods requiring to be delicately handled, and exposed to wet,
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whether in the act of landing or from the drippings of a shed over which the plaintiff had
no control."130 Young ignored the portion of the bill of lading which made any transfer
from ship to dock by the carrier at the consignee's risk. Young seemed convinced that the
damage had resulted from negligence, for which the carrier would have to answer:
Here the goods that were landed in perfect order from the ship, while in the custody
of the master and before their delivery to the consignee were greatly deteriorated.
They were landed of necessity it may be, and for an excusable or legal purpose, but
to the injury of the plaintiff, and for which he ought not to suffer.131
In Adams v. City of Halifax (1880),132 the plaintiff had commenced a legal action
following an injury to his horse and damage to his carriage in a collision with a Halifax
street railway track. The track had not been maintained, and over time, wooden boards
had rotted, exposing protruding rails, one of which was struck by the plaintiffs carriage.
Although the City of Halifax argued that it was not in possession of the railway, under its
charter it did have an obligation to keep city streets in good repair. The plaintiff was
successful at trial, receiving an award of $150, subject to the full court's opinion on the
defendant's liability. For the court en banc, sitting in 1880, Weatherbe, J. disposed of the
defendant's objections: it was required to keep city streets in good repair, it was no excuse
that the City lacked funds to do so, and the protruding rail was not a latent defect. In his
own concurring opinion, Young was clear about the City's negligence. It had failed to
fulfill its duty, despite adequate notice of the problem and time with which to address it.
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Once the railway company discontinued operation, Young stated, the City should have
acted to make streets safe by dealing with the problem of protruding rails. Consistent with
what he had said seven years before in Ward,133 and indeed, adopting some of the same
language, he provided a significant dictum, the antithesis of what one would expect from a
nineteenth-century judge seeking to promote economic progress:
Under these circumstances we could not throw the loss upon the plaintiff who
committed no fault and is entitled to our judgment. It is more equitable, more
accordant with natural justice that such a loss should fall on the whole community
than on the individual who has been injured without any fault of his own.134
In 1880, the full court provided judgment in Wood v. Allan,135 a negligence action
which followed damage to the plaintiffs luggage on a passenger steamship. Water had
flowed through an open porthole and soaked the luggage. At trial before Young, the
defendant shipping company had argued that the damage was caused by a disaster of the
sea, one of the factors identified in an exemption clause forming part of the plaintiffs
ticket. Young, however, ascribed the damage to negligence on the part of the crew.
Specifically, the ship's carpenter had responsibility to check on the porthole on each
consecutive day of the voyage. There was unsworn evidence stating that the ship's captain
had repeatedly blamed the carpenter for the incursion of water. At trial, Young awarded
$446 to the plaintiff. On a rule nisi, however, the court en banc ordered a new trial. For
the majority of the court, Smith J. accepted the sworn testimony of the ship's carpenter,
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who testified that he had examined the porthole in question on a daily basis. The
passenger's ticket clearly directed her to the conditions on the back. Young was the only
member of the court in favour of upholding the trial verdict. He based his opinion on an
evaluation of the witnesses' credibility.136 Young preferred hearsay testimony which
pointed to negligence on the part of a crew member, over sworn testimony suggesting the
damage had been caused by a peril of the sea.

7)

Constitutional Cases
Most scholars have examined private law decisions for signs of tension between

authority and instrumentalism. This is understandable, given that instrumentalism is
commonly associated with the furtherance of an industrial-capitalist economy. For the
most part, this chapter follows that emphasis. It should nonetheless be noted that the
authority-instrumentalism dichotomy can be followed further afield, and William Lahey is
one scholar who did so, into public law, more specifically constitutional cases decided by
the NSSC between 1867 and 1900.137 In the earlier cases, Lahey found signs of a
"functional and purposive" interpretative approach, with an aim on the judges' part of
"producing outcomes that were consistent with broader understanding of what the
constitution was meant to achieve or with even broader notions of constitutionalism and of
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statesmanship."

To do so, judges went beyond the bare words of legislation and prior

relevant case decisions to look for guidance in history and comparative constitutional
texts. By the late 1880s, Lahey argued, this approach had been "replaced almost entirely
by the parsing of the phrases used in the judgments of the Privy Council to differentiate
federal from provincial power."139 Despite that shift in approach, Lahey identified a
consistent feature of the NSSC constitutional cases, namely an attempt to accommodate
local interests, as part of a balancing act. To deal with provincial frustrations over
Confederation, the NSSC tended to provide generous interpretations of provincial
legislative powers, while at the same time, being "particularly attuned to the need for
federal supervision of the provinces,"140 taking a restrictive approach where a case had
implications for provincial autonomy.
Lahey discussed two reported decisions {Ritchie and Windsor)™1 in which Young
provided a judgment. Consistent with the earlier part of this chapter, Young's approach
showed signs of both adherence to judicial authority and a more instrumentalist
perspective. Ritchie (1877) specifically determined the precedence between provincial and
federal Queen's Counsel (QC) appointments. More generally, the case concerned the
nature of provincial legislative authority, whether it stemmed entirely from the 1867
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British North America Act (BNA Act), or whether it represented what was left over when a
previously self-governing political unit allocated some of its powers to the federal
Parliament. In other words, the case was about the constitutional status of provincial
legislatures, their sovereignty and their relationship with the Crown. Writing the majority
judgment, Young took a broad approach which looked not merely at the language of
relevant legislation, but which also examined correspondence from Imperial authorities
and made allusions to history and comparative law. He paid particular attention to the
history of the provincial Great Seal, used to authenticate QC appointments, including an
antecedent from seventeenth-century England.142
Young had also manifested a broad interpretational approach two years before, in
Lordly,Hj another case prompted by a squabble over QC appointments. In reaching the
conclusion that a provincial legislature had the power to determine precedence between a
federally-appointed QC and one appointed further to provincial authority, Young
examined not only legislation, but also correspondence from Imperial officials which
referred to a legal opinion prepared by the Crown's Law Officers. He rejected as follows
the argument that the correspondence, being of a non-binding nature, should have no
bearing on his decision:
But it would certainly be a strange thing in a British Court, on a matter affecting
the royal prerogative, to discredit a dispatch from the Colonial Secretary addressed
to, and acted on by the Governor-General; and as respects the Law Officers, while
their official opinions have not the force of judicial decisions, we have only to turn
to the valuable collections of Chalmers and Forsyth, and to our own experience, to
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learn how often the opinions of the many eminent lawyers who have filled the
crown offices in England have shed light in difficult and obscure questions, and
guided us in our path.144
Windsor (1878) was a constitutional division of powers case. At issue was which
level of government, provincial or federal, had legislative authority over a branch railway
located within Nova Scotia. The federal Parliament had enacted a statute purporting to
govern the railway. Young, who wrote the court's judgment, took a literal approach, in
contrast to the Ritchie decision. He stated, "the will of Parliament clearly expressed must
be obeyed, however unjust or arbitrary it may appear." Rather, "When once the intention
is clear, it is not the province of a Court to scan its wisdom or policy."145 He concluded
that the nature of the railway, when considered in the context of language in the BNA Act,
placed it within provincial legislative authority. Young pointed to s. 92(10) of the BNA
Act, whereby local works and undertakings, other than inter alia railways, connecting a
province with any other, or going beyond the province, fell within exclusive provincial
jurisdiction. He found that the branch railway did not connect Nova Scotia with any other
province, nor did it go beyond the province's boundaries. As a result, he declared the
federal statute ultra vires.146
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In Woodworth (1879),147 in a separate, but concurring, opinion, Young returned to a
broad approach to constitutional interpretation. The applicant emphasized matters of
procedure. Young had also anticipated (and then rejected) a substantive argument, that
Parliament could not create an Election Court or authorize the creation of its procedural
rules. In doing so, Young went beyond legislative language, to the aims and skills of its
drafters:
If the Dominion Parliament had no such power, it was a fatal defect in the
constitution, of which the able lawyers who drew the British North America Act of
1867, and the British Legislature and Government, by whom every clause in it was
thoroughly considered and supervised, could scarcely have been guilty. A uniform
system for the trial of controverted elections to the House of Commons was
indispensable to its authority, and the due exercise of its powers, and, to have
depended on the Local Legislature on so vital a point would have been not only a
strange anomaly, but would have involved in our opinion a practical absurdity.148

IV.

Approach towards American Legal Authority
In his study of the use of American case law and legal literature in the NSSC in the

years 1837 to 1901, Bernard J. Hibbitts suggested that Young, a former critic of American
law, emerged in the period 1873 to 1881 as the strongest advocate "or at least expositor"
of American cases. ,49 This chapter goes further, arguing that throughout his judicial
career, Young manifested an interest in, and respect for, American legal authorities,
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namely case law, statutes, and commentary. This chapter also takes the position that
Young's judgments reveal less of a reliance on American legal materials in the latter years
of his time on the Bench.
Young acknowledged that American authorities did not bind him as a Nova
Scotian judge.150 Nonetheless, Young regularly cited American case law, as part of a
parallel review of what the leading common law countries, England and the United States,
had to say about a particular subject. Young's approach to non-Nova Scotian case law was
therefore largely bijuridical. In many instances, he mentioned both English and American
case law without distinguishing between the precedential value of either stream.151 In
other situations, he expressly acknowledged how American legal thinking confirmed or
elaborated English principles. In Hennessy, for instance, an 1863 marine insurance
decision, Young stated, "I cannot withhold my assent from a principle that has been
recognized to some extent in the English, and so much more fully in the American
Courts."152
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For the most part, Young explained when he considered himself in a position to
apply American case law. If no directly applicable English case law was available,153 if it
was inconsistent or unclear,154 or was not reflective of practice or conditions in Nova
Scotia,155 then Young found himself entitled to follow the American approach. If Nova
Scotian legislation had been derived from an American model, then Young was also
solicitous of developments in that American jurisdiction. In Re Estate of McKay, for
instance, which concerned the availability of a testator's real estate to pay for his legacies,
Young compared respective legislative developments in Massachusetts and Nova Scotia.156
That Young so often consulted American legal authorities and followed their
reasoning when he considered it permissible to do so was an indication of the high regard
he held for American judges and treatise writers, as well as their work. In 1861, Young
referred to the Supreme Court of New Hampshire as one "in which some very able men
have presided."157 The same year, he described James Kent and Theophilius Parson, both
judges and legal authors, as "two of the ablest lawyers who have ever adorned the
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judicature of our neighbouring states."158 In Hawkins, an 1864 decision about public rights
of way, Young referred to an American case which "recommends itself to one's good
sense...."159 In 1865, in the context of the obligation to return property in the event of
contractual rescission, Young suggested, "The American Courts and writers in this, as in
many other cases familiar to this Court, are much more explicit than the English...."160
Two years later, though he did not agree with a particular Massachusetts decision, Young
alluded to "the respectable name of Chief Justice Shaw...."161
Young's affinity for American authority seems to have been well-established by
the late 1860s. In Fraser,]62 which involved a dispute over a contract involving the sale of
oats, Young suggested that the English decisions he cited were more deserving of the
Court's attention than relevant American cases, "not only as a binding authority," but
because the American cases were inconsistent.163 Nonetheless, Young found it necessary
to add, "I call attention to this, that I may not be supposed to yield an unqualified or ready
assent to the American dicta."164
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For the most part, Young relied on decisions and statutes from Massachusetts and
New York.163 His most-cited American legal writers, namely James Kent and Joseph
Story,166 were from the northeastern United States, as were Nathan Dane, Joseph K.
Angell, Alfred Conkling, Simon Greenleaf, and Melville M. Bigelow, whose respective
works he also consulted.167
Young did criticize American individual decisions or aspects thereof, but there
seems to be no instance in which he called into question the importance or persuasiveness
of American legal authority as a whole. Although later in his judicial career, he seemed to
cite fewer American decisions, he never acknowledged this as a deliberate tendency on his
part. Rather, any diminution in Young's allusions to American case law can be attributed,
at least in part, to a lack of access to the full text of the decisions. In an 1878 decision, for
example, Young referred to an American insurance law text, published in 1873, which
cited a number of cases taking a liberal approach to the requirements for a certificate of
loss. Young commented, "Now, however, we might be disposed to yield to these
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ingenious speculations, shut out as we are from the reasoning of almost all the American
cases referred to, but not within our reach, we must adhere to the English decisions, which
bind us and are confirmed by our own."168 Young continued to cite American authority
until the end of his judicial career. In Rice, for instance, decided during Young's last year
on the bench, he could find no English cases on point, so he referred to American
decisions.169

V.

Approach towards Other Sources of Law
Although scholars have studied the comparative reliance on English and American

legal materials in the nineteenth-century NSSC, strikingly no one has examined in any
detail the Court's approach to its own prior rulings. Young considered himself bound to
follow English cases where they were relevant, clear, and available. He also manifested a
career-long interest in American cases. Nonetheless, in his analysis Young did not
overlook Nova Scotian cases. Rather, stating "We must not forget, too, the effect of our
own decisions...,"170 he often cited them. During the 1860s, he tended to mention Nova
Scotian cases which were supported by reasoning from courts in England or the United
States.171 As the years unfolded, and the NSSC had an opportunity to rule on more issues,
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with some of the applicable fact situations being unique to Nova Scotia, the Court's
previously expressed opinions acquired a greater precedential significance. The
availability of official Nova Scotian case reports, beginning in the mid-1850s,172
encouraged consultation of Nova Scotian decisions. Although never undermining in
general the primacy of English case law, in some instances Nova Scotian decisions were
seen as essential to determining the issue at hand.17j
In the context of all Young's reported decisions, his consultation of materials from
outside the traditional ones did not occur frequently. In terms of other British North
American jurisdictions, Young referred almost exclusively to case decisions and statutes
from either New Brunswick or Ontario.174 Of those citations, the majority were noted in
1876 or later, a trend consistent with what Hibbitts identified in relation to the NSSC as a
whole.175 With the Supreme Court of Canada beginning its work in 1876, Hibbitts
suggested,176 the advent of that institution, enjoying a countrywide mandate, as well as
other unifying aspects of Confederation, helped to interest Nova Scotian judges (and
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therefore Young) in the law of other Canadian jurisdictions. Similarly, but looking
eastward, The Canada Law Journal in 1871 provided its readers a sketch of Nova Scotia's
courts and hoped to offer short notes of future important Nova Scotian case decisions. The
editors explained, "The closer commercial and political relations now being cultivated
between the different Provinces of the Dominion can in no way be better cemented than by
diffusing as widely as possible, within the limits of Dominion territory, correct
information upon all those topics in which each section feels a common interest and pride
with the others."177 Strikingly, however, Young did not refer to any Supreme Court of
Canada decisions in his reported judgments, though he did look to the Privy Council for
direction.178
From time to time, Young referred to principles from the civil law tradition, which
prevailed in continental Europe.179 As a former Vice-Admiralty Court practitioner, he
would have been exposed to procedure with roots in the civil law. His private law library
also contained a number of civilian titles.180 He seemed of the view that an awareness of
civil law principles would be advantageous to practitioners of the common law: "That the
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influence and study of the civil law is extending in the English Courts is the natural result
of these opinions, - it may produce a race of English lawyers who may cope on equal
terms with the learning and the genius of Story and Kent - and the new-born zeal for the
civil law, charged as a reproach, be accounted an honour."181 Young's native Scotland was
a civil law jurisdiction, and he kept aware of developments in Scottish law, remarking
upon the superiority of many Scottish legal ideas. In 1868, having referred to a Scottish
judge's opposition to the common employment rule in negligence, Young stated, "It is
possible that the Scottish Judge is here in the right, and if so, it is only another of the
numerous instances in which the Scottish laws and institutions are superior to the
English."1*1

VI.

The Decision-writer as Reader
In preparing his written decisions, Young took the same careful approach to

reading that he exhibited as a legal apprentice and lawyer. The attention which Young the
jurist paid to reading in general, including legal materials, is illustrated by his self-titled
"Literary Memoranda of Nov. 1860." Young included details on such subjects as striking
sentences or phrases, remarkable opinions, and "New Words or Words in a New Sense."183
For instance, in relation to the last category, from the Law Magazine and Law Review he
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took note of the phrase, "Extracting a kernel of truth from the misshapen husk of cross
[examination],"184 which was used to denote one of the tasks entrusted to juries.
Although Young for the most part exhibited a conservative approach to the law, his
ongoing and wide-ranging reading provided points of comparison and gave him access to
relevant authorities when English case law was seen as inadequate. If Young the judge
manifested signs of formalism, this was not because he was uninformed about the law.
Not content to rely on authorities cited by the parties' counsel, Young did his own legal
research.185 His readings allowed him to go further afield than English or Nova Scotian
law. As shown earlier in this chapter, he was therefore in a position to incorporate
references to American, British North American, and civil law authorities in his written
judgments. Young was also reluctant to depend on the summaries of cases found in
textbooks. Rather, in order to be comfortable about relying the result in a reported
decision, his preference was to consult the complete text, if available.186
As a reader of law materials, Young the judge was diligent and methodical. For
instance, as part of his research preparatory to his judgment in Brett v. Lovitt, an 1869
decision involving the nature of interrogatories, he reported having "reviewed at length all

184

Ibid. The quotation's source appears to be "Trial by Jury" (1859) 7 (3d. Ser.)
Law Mag. & L. Rev. Quart. J. Juris. 318 at 320.
185

In re Estate ofWoodworth (1861), 5 N.S.R. 101 at 104; Humphrey v. London
& Lancashire Insurance Company, supra note 21 at 43; Harris v. Sheffield, supra note
151 at 6; McLeodv. Citizens' Insurance Co. (1879), 13 N.S.R. 21 at 26; Evans v. Ross
(1875), 10 N.S.R. 165 at 202.
See, for instance, Humphrey, ibid, at 43.

the recent cases in England to be found in the Law Times Reports from Volume 6 to
Volume 19."187
Convinced of the need to have on hand as modern legal materials as possible,
Young also tried to get access to the most up-to-date reports of English cases. In Grant v.
Robertson, Young cited two English cases, being "the latest that [he had] found."188 In
Gardner v. Home & Colonial Assurance Co.,m an 1871 case, in issue was the liability of
an insurance company to pay for a loss by fire where a sub-agent had failed to renew the
plaintiff insured's fire insurance policy. In his judgment on behalf of the court, Young
announced:
It happens that by the last mail I received the London Law Times of 31st December,
1870, containing an article on this very question of the powers of agents for fire
insurance companies. It was called forth by a recent decision of the Supreme Court
of the State of Illinois, of which the editor disapproves, and this periodical is
conducted with so much of legal ability and knowledge that its opinions are always
worth the studying.190
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Ibid, at 207-208. Also, in 1869, as part of his decision in Watson v.
Cummings, Young specified that the 1865 edition of Smith's Mercantile Law which he
had consulted was the "last edition." See Dalhousie volume, supra note 9 at 34. The full
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VII.

Embedded Commentary
Young took advantage of his position as a judge to comment in his reported

decisions about legal, social and even political issues. In McGregor v. Patterson,19^
Young suggested that women should not have full political rights. This arose in the
context of deciding whether a school rate assessment was rendered invalid by the
exclusion of female rateable inhabitants from voting against the rate. This suggestion did
not seem to stem from a conviction in women's lack of capacity. Young acknowledged
old English decisions which held in favour of a woman's ability to be appointed an
overseer of the poor, a governor of a workhouse, a jailer and keeper of a prison, a returning
officer, a constable, or a sheriff. Rather, consistent with male Victorian ideals, which
through the concept of "separate spheres," consigned women to the private, domestic
realm,192 Young did not consider it appropriate for women to be subjected to the
indignities of political life:
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We adjudicate upon the rights and the reputation of women in Courts of Justice,
but do not admit them upon juries. We tax their property, but exclude them from
parliament, and from the exercise of the elective franchise, though there is nothing
in the law which distinguishes a male from a female elector claiming a right of
property. No judicious friend of the sex would involve them in the turmoil, the
bodily fatigue and the angry passions of an election, and if we may judge by the
present case, there may be almost as much heat, and the danger of as much
violence, at the assessment of a school rate, as at the holding of a poll. This is a
question of construction, and I am satisfied that our Legislature never intended to
introduce women into such scenes, or to confer upon them a right of voting which
would only operate to their hurt.193
Young was no stranger to the violence which often accompanied nineteenthcentury Nova Scotian elections. His 1832 election to the House of Assembly as a Cape
Breton member had been overturned as a result of violence which he had ostensibly
encouraged.194 In 1859, Young had successfully defended George Preeper against a charge
of manslaughter after a Conservative supporter was shot to death during a Grand Lake
melee. Having served for many years in the House of Assembly, Young was also familiar
with the ad hominem attacks which characterized the period's political debates. On one
occasion, Conservative leader James W. Johnston stated in relation to Young, his future
colleague on the Bench, "Let me advise him to show less of the pedantry of a half taught
and illiterate pedagogue and to display less of the evolutions of an ill-bred dancing
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master."195 As a self-described gentleman, living in the Victorian era, Young would not
have favoured the participation of women in the excesses associated with Nova Scotian
politics.
In an 1868 decision,196 Young alluded to the interests of widows and their children,
in relation to an Inverness County property which had been sold under foreclosure. Young
called into question the appropriateness of the province's system of judicial sales. He
suggested, "judicial sales of land in this Province by sheriffs, under foreclosures and
judgments, in the majority of cases, do not represent the real value, - they are often merely
nominal rules to make title...."'97 He went on, deeming it "certainly a strange thing" that
"a sale by the clerk of the plaintiffs attorney, though duly advertized, and in the court
house in the presence of three persons only, and with no real competition, should bind the
widow and children of the deceased and all his creditors."198 Nonetheless, he
acknowledged, "the remedy, if remedy can be had, must lie with the Legislature."199
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Young's protective attitude towards women also emerged in the context of
personal indebtedness. Sinclair v. Wakefield (1880)200 involved an action, on a joint and
several promissory note, against a married couple, the Wakefields. The plaintiff sought to
establish that at the time the note was created, Mrs. Wakefield had been deserted by her
husband, and could therefore be held responsible for the note on her own. The plaintiff
claimed that an order obtained post-desertion by Mrs. Wakefield, in order to protect her
property from claims by her husband's creditors, still applied. According to the plaintiff,
another effect of the order was to make Mrs. Wakefield answerable for personal
indebtedness to which she had consented. Mrs. Wakefield replied that the order no longer
applied once she and her husband reconciled, a fact of which the plaintiff had been aware
upon the note's creation. Young provided a separate opinion which concurred with the
majority finding in favour of the defendants. Having kept up to date on developments in
other common law jurisdictions, Young perceived a sensitivity towards the situation of
married women. He was therefore willing to interpret the relevant Nova Scotian statute in
a congruent manner, which relieved Mrs. Wakefield from liability:
The 45th volume of the Law Times, fol. 283, contains the report of a select
committee of the House of Commons in 1868, reviewing the state of the law up to
that time in England and in the United States and Canada, awarding the chief praise
to the State of New York. This report and subsequent inquiries led to the Imperial
Statute of 1870, the 33rd and 34th Vict., chapter 991, greatly extending the rights
and privileges of married women, and embracing the leading Equity doctrines for
their protection[.] Looking to these examples, it is our duty, I think, to give the
most liberal construction to our own act....201
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In 1866, the Zero murder case provided Young with an opportunity to comment
publicly on the institution of the jury, specifically the petit jury which served as the decider
of facts. Whether there was sufficient evidence to sustain the conviction of John C.
Douglas formed the substance of a reserved case, submitted to the full Court for its
consideration. The majority of judges, including Young, agreed that the jury did have
enough evidence on which to base its decision. As part of his opinion, Young made
comments in support of juries in general. His remarks were consistent with the confidence
which he as Attorney General had exhibited when bringing forward certain reforms to
improve the functioning of juries. Young the judge did not wish to intrude upon the jury's
fact-finding power, an essential part, in his view of British justice:
I am of opinion that a jury drawn from the body of the people, and subject to
challenge, is a better tribunal for the trial of criminal cases than any body of Judges
could possibly be. The latter is the continental, the former of the British mode, and
I give it a decided preference.202
On an occasion in October 1879, very late in his judicial career, Young expressed
frustration with a jury which he thought should have reached a finding of guilt in a cruelty
to animals case. After 3.5 hours of deliberation, the jury announced that it could not agree
on a verdict. The Evening Mail reported Young to have complained that the jury was the
third that term without the "courage to return a verdict in the face of ample evidence."203
There is no indication, though, that Young had a concern in general about the jury as an
institution. Elsewhere in British North America, Chief Justice Robinson of Upper Canada
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and Chief Justice Begbie of British Columbia both rebuked individual juries, though not
opposing the institution itself.204
In his decisions, Young took advantage of other opportunities to laud the
province's connection to Britain. In 1877, for example, he described the province's Great
Seal as "a symbol of the supremacy of the great Empire to which we owe so much, and of
the royal power which claims our affection as well as our obedience."205 Two years later,
he expressed the view that the province (and indeed the entire country) benefited from a
constitution drafted by "able" British lawyers.206
Although an admirer of American legal authorities, Young was not adverse to
criticizing American actions which had negative political and economic implications for
Canada. In the A.H. Wanson, one of his Vice-Admiralty decisions, Young commented
sharply on American overfishing in Canadian waters:
The Americans think little of the new prohibition which the new and more
vigorous policy of the Dominion has imposed. They are impatient of the exclusive
right claimed by the Canadian people on the principles of international law, and the
faith of treaties; and violate it without scruple whenever the opportunity occurs.207
Young frequently acknowledged that changes to the law would have to come from
the legislature. Nonetheless, consistent with his law reform initiatives prior to becoming a
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judge, Young used his position on the Bench to point to areas in need of reform. He was
concerned about the extent of municipal powers, what he deemed "large and uncontrolled
authorities." In relation to the imposition of taxes, Young suggested that constraints were
in order.208 In an 1869 decision,209 Young also alluded to the potential unfairness of a City
of Halifax expropriation process. Property owners had no input in the selection of
appraisers, and there was no appeal from a City Council decision. Young commented,
"the want of the usual guards and checks could not fail, in this case, to breed discontent,
however ably or faithfully the appraisers and Council may have acted, as we cannot doubt
they did."210
Young called for change to the province's usury law, which he deemed "the main
cause of the languor we so often and so justly complain of in our public enterprises, and of
the absorption of our richest coal and gold mines by foreigners and strangers."2" He
explained, "Six per cent, is a fair interest on capital well secured, and on debts originating
in a profit, but it will tempt no man to engage in undertakings that are novel, or to make
loans that are attended with risk."212 He suggested that the province's filiation law
permitted uncorroborated claims which could lead to injustice, especially when the
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respondent was not perceived favourably by the jury.213 In addition, he pointed out
procedural aspects which were in need of reform. For example, in Brown, he suggested
that a measure was needed in order to impose costs where recognizances were involved.214

VIII.

Conclusion
Young's judicial perspective was complicated and in some respects, not easy to

categorize. We can, however, make certain conclusions about his approach to the law. He
was committed to the concept of following the results of previously decided cases. His
duty, in his view, was to give effect to the law as he found it, despite the possibility of
producing an unjust result.215 Decisions from England provided the major source of that
direction, though Young was also amenable to consider, and in appropriate circumstances
to follow, judicial reasoning from the United States, Nova Scotia, and other jurisdictions.
As Young cited both American and Nova Scotian decisions throughout his judicial career,
made little use of Ontario case law, and never referred to a Supreme Court of Canada
decision, his case law preferences do not fit Hibbitts's hypothesis that the NSSC became
doubly colonized after 1875, displacing reliance on American authorities in favour of
taking direction from Canadian (especially Ontario) and English decisions.216
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In some cases, especially early on in his judicial tenure, Young provided judgments
or made pronouncements which were consistent with an instrumentalist approach to
decision-making. Overall, however, his judicial record was not largely supportive of
industrial capitalist interests. Any affinity Young had for economic development was not
strong enough to warrant ignoring legal precedents he considered binding. Young
generally favoured the interests of debtors over those of creditors. When he expressed
himself in favour of creditors, smaller investors tended to be involved. Although critical
of the restraints imposed by usury legislation, he was not a supporter of corporate
limitation of liability, and he was either ambivalent or negative in his comments about
corporations and railways. Private property interests attracted Young's attention and even
protection. He was sympathetic towards debtors in danger of losing their
property-whether personal or real-to judgment creditors.
Young displayed sensitivity towards society's more vulnerable members, women
and children, as well as industrial workers. This did not mean that he was willing to
disregard settled legal principles to assist them. He did, however, seem to have their
interests in mind and was happy to find a conjunction between the law and their positions.
In Meagher v. Coleman,2X1 the full court decided that a Halifax landlady was entitled to
distrain for rent owing, even though she had sold the real property in question. Young,
who had provided the trial judgment in the landlady's favour, was "not displeased to find
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that the law permitted us to uphold the distress," the "merits being all with the
[landlady]."218
Based upon his reported case decisions, how should one categorize Young's
judicial perspective? He does not fit squarely within a single, agreed-upon category.
Given its complexity and indeed inconsistency, his thinking concurrently shows signs of
liberal and more traditional or conservative strands. Young's protection of private
property interests, opposition to limitation of liability clauses and therefore insistence on
responsibility for one's actions, criticism of usury legislation, and unwillingness to bestow
special status on assignment creditors, corporations, railways, and banks are consistent
with legal liberalism. His habitual willingness to examine legal materials from the United
States, a jurisdiction with a more democratic tradition than British North America, also
points to a liberal approach. More traditional or conservative sentiments, however, also
characterize Young's judgments. His approach to legal precedent was largely inflexible.
Young's concern for the interests of judgment debtors was not consistent with the
promotion of commerce and accumulation of wealth. His allusions to the more vulnerable
members of Nova Scotian society are also connotative of conservatism. For the most part,
he also expressed admiration for British legal thought and institutions, especially the jury.
By relying on local participation, the jury connotes a non-uniform and therefore more
traditional approach to justice, rather than the greater equality and uniformity one would

218

Ibid, at 275. Contrary to what Hibbitts suggested in "Her Majesty's Yankees,"
supra note 149 at 350, n. 68, Young cannot, however, take credit for an obiter dictum in
Roper v. Shannon (1871), 8 N.S.R. 146 at 153, applauding recent English legislation
which advanced the private property rights of married women. McCully J. provided the
court's judgment on that occasion.

503
associate with a centralized, liberal state. In sum, Young's reported decisions show signs
of the tension between the '"muted conservatism and ambivalent liberalism, of
contradiction, paradox and complexity'" which Philip Girard discerned in relation to Nova
Scotia's legal history during the first three-quarters of the nineteenth century.219
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CHAPTER IX: Closing a Legal Career
I.

Introduction
After stepping down from the Bench, Young embarked on a busy retirement. He

continued to apply his legal skills and knowledge, though not on the same scale as a
practising lawyer or sitting judge. During his final years, Young, who appeared conscious
of his legacy, made significant contributions to the community. He took a leading role in a
number of educational and social initiatives, all of which continue today. His involvement
provided opportunities for the intersection of his personal interests and legal background.

II.

Early Retirement Period
During the first two years of his retirement, a number of Young's activities were

the same as those he had pursued while on the Bench. In part, this can be attributed to
certain tasks carrying over past the date of his resignation. It was also a sign of Young's
commitment to his judicial role.
Although retired, Young continued to complete certain administrative duties
associated with the chief justiceship. When requested, Young wrote reports on prisoners
seeking clemency, if he had presided at their trials. The month of June 1882 found Young
preparing a report on John McNamara, whom Young had sentenced in 1879 to five years'
imprisonment for burglary and three for arson.1 Young was also called upon to administer

MG 2 vol. 754, #232, William Young to George W. Burbidge, 12 June 1882.
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oaths of office, as m 1882, when J.S.D. Thompson joined the Supreme Court of Nova
Scotia.2
Retaining his affinity for law reform, Young in his own words took a "warm
interest" in "the administration of the law."3 He had a particular interest in colonial ViceAdmiralty courts. He thought that an extension of their powers under the Vice Admiralty
Courts Act, 18634 was needed, to eliminate jurisdictional gaps in comparison to the
purview of their British equivalents. In 1882, in a letter to the Royal Colonial Institute in
London, England, Young pointed out that a colonial assignee of goods did not enjoy the
same power of arrest as did an assignee in Britain. Unlike in Britain, litigants appearing
before the colonial courts did not have access to in rem arrest. Rather, they only enjoyed
an in personam remedy, "which in nine cases out often is a mockery."5 The power of sale
before the colonial courts, Young noted, was not the same as that available in Britain.
Young also mentioned that mariners seeking recognition of wages under a special contract
enjoyed a remedy under Imperial legislation which they did not have under local law.
The publication of local law reports continued to interest Young, who assisted in
the proofing for publication of case reports selected and edited from his decisions in the
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MG 2 vol. 754, #248, J.S.D. Thompson to William Young, 12 August 1882.
On July 4, 1883, Young also administered the oath to incoming Lieutenant Governor
Matthew M. Richey: Henry J. Morgan, ed., The Dominion Annual Register and Review
(Toronto: Hunter, Rose & Company, 1884) at 172.
3

MG 2, vol. 776, Fl/52, William Young to Frederick Young, 14 December 1882

4

U.K., 26 & 27 Vict., c. 24.

[draft].

Supra note 3.

506
Nova Scotia Vice-Admiralty Court.6 The ensuing volume was published in 1882.7
Young's involvement likely stemmed in part from a desire to secure his legacy. In 1883,
he contacted Carswell, a Toronto-based legal publisher, about the prospect of publishing
his own decisions. His suggestion took two forms. One proposal involved publishing his
nisiprius and Chambers decisions. He also asked about the possibility of publishing a
miscellany of his writings, including the reprinting of decisions which had already
appeared in the Nova Scotia Reports.8
Carswell declined Young's suggestions as presented, explaining that the financial
returns on either volume would likely not be adequate. Nonetheless, Carswell remained
interested in collaborating on a publication of the nisiprius cases, if they were previously
unpublished and represented the position of the NSSC. They could serve, the publisher
suggested, as "a great advantage to the Legal Profession."9 The first step, Carswell
advised, was for Young to obtain a government subsidy. Carswell offered to publish the
nisiprius cases if Young furnished a manuscript and a reading proof. Moreover, if
receipts equalled sales during the first six months after publication, Carswell would pay
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Young $100.10 Upon reflection about the size of the task and its likelihood for commercial
success, Young decided, however, not to take his idea any further.11
Young remained a source of books and bibliographical information for others
working in the law. In December 1881, for example, former colleague Justice James
asked where he could locate a copy of 1832 English rules of court.12 Young continued to
loan legal materials to judges and lawyers,13 and at least one law student, Charles Morse of
Liverpool, had access to Young's law library.14
More generally, Young served as Morse's mentor about legal education and
practice. Perhaps Morse served as a surrogate son for the childless Young. In any event,
Young proved very supportive. In 1880, when Morse failed to pass his preliminary law
examination, Young pointed out the possibility of re-writing the test and suggested how
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Morse might do better the next time.15 Two years later, when Morse, by then an articling
clerk, sent one of his poems to Young for review, the latter provided words of
encouragement. "A man should aim to be something more than a mere lawyer," Young
wrote, "and while you will make your future profession your chief object, don't disdain a
love for the graces of literature & the muses."16 The same year, when Morse wished to
transfer his apprenticeship to Halifax, Young procured for him a position at Thompson,
Graham, & Tupper, a leading law firm.17 In January 1883, when Morse, then in his third
year of articles, complained about a lack of funds and the fact that Wallace Graham, his
articling principal, did not pay clerks, Young intervened on Morse's behalf. Young wrote
to J.S.D. Thompson, an NSSC justice and Graham's former law partner. If Graham agreed
to pay Morse $100 a year, Young promised to loan Morse whatever additional amounts he
needed.18
Later in 1883, following his third year of articles, Morse decided to attend
Dalhousie Law School, which was scheduled to open that fall. In correspondence with
Young, Morse enjoyed describing his progress as a legal reader. In July 1884, he reported
a capacity to read an average of 84 pages a day from Bigelow on Torts. "During my first

Charles Morse Fonds, William Young to Charles Morse, 4 March 1880.
William Young to Charles Morse, supra note 14.
Charles Morse Fonds, William Young to Charles Morse, 18 April 1882.
MG 2 vol. 755, William Young to J.S.D. Thompson, 22 January 1883.

year of apprenticeship," he stated, "my mental digestive organs would not have permitted
me to assimilate and retain such a hearty feast...."19

III.

Major Retirement Pursuits
In his own words, Young spent much of his retirement time involved with three

community activities. "My own time," he said, "is a good deal taken up with the
College[,] the Park & the Free Library...."20 Each of these pursuits represented a
continuation of undertakings carried on in his spare time while a lawyer or judge. To
varying extents, they also involved an opportunity for him to continue to apply his legal
skills and knowledge.

1)

Dalhousie College
By the 1880s, Young had a longstanding connection to Dalhousie College. He had

joined the Board of Governors in 1842 and served continuously as chairman since 1848.21
For much of Young's tenure on the Board of Governors, inadequate finances imperilled
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Dalhousie's existence. A non-denominational institution, it did not enjoy a religious
constituency, contrary to the province's sectarian colleges.22 Associated with liberalism
and reform, it also lacked support among political conservatives.23 Young and fellow
board member Joseph Howe were active in attempting to increase support for the College.
Ultimately, the backing of Nova Scotia's Presbyterians, who did not insist on excluding
other religious groups, allowed Dalhousie to continue.24
Over the years, Young generously contributed to the College's library, scientific
equipment, scholarships, and endowment funds. In 1871, for example, Young donated
$1,000.25 In November 1875, an address from professors, graduates, and students of the
College acknowledged that "its prosperity in the past has been largely due to [his]
energetic action as Chairman of the Board of Governors."26
During many of Young's years on the Dalhousie board, the College was engaged in
a dispute with the City of Halifax over the use of the Grand Parade, a rectangular parcel of
land in the city's core.27 In 1818, Lord Dalhousie, the Lieutenant Governor, had
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transferred ownership to the college bearing his name. In 1841, when the City of Halifax
was incorporated, the Grand Parade was not mentioned as part of the municipal property.
The City took the position that the Grand Parade belonged to the public and pointed to the
square's use since 1749 for military and community gatherings. In the 1870s, Halifax
desired a new City Hall, which it wished to erect close to the Grand Parade's north end, in
front of Dalhousie College. Halifax refused to compensate the College. On the other
hand, the Assembly was not in favour of expropriation. Following unsuccessful
negotiations, the dispute was litigated. In 1880, however, when the case went to trial
before a judge and jury, the result was a split jury.
Further discussions ensued between the parties, and the resulting compromise took
the form of statute in 1883.28 The City received, free of encumbrances, all of the Grand
Parade south of a line 15 feet from the front of the College. The College's title was
confirmed to the land on which it stood, as well as 15 feet in front. Halifax also agreed to
pay an annual $500 fee to the College, as long as the latter stayed within the City limits.
Young has been credited with helping to secure the compromise.29 His negotiating
skills, and indeed, his willingness to seek consensus helped to lead to a solution. For
example, between 1877 and 1878, the parties thought of submitting their dispute, in the
form of a stated case, for resolution by the NSSC. A stated case requires an agreed
statement of facts. Since continued possession formed the basis of the City's claim, it was

28
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reluctant to make any concessions. Both sides were represented by counsel. Robert
Sedgewick, lawyer for the College, thought that no agreement on the facts was possible.
Young, however, did not display such pessimism. He approached the City's counsel about
the prospect of amending the City's version of the facts. From the City's perspective,
Young's intervention led to the drafting of facts acceptable to both sides. Unfortunately,
the City claimed that when Sedgewick prepared a fair copy of the facts, he added some
previously unmentioned, and therefore unacceptable, items.30
The Grand Parade story did not end with the 1883 legislation. In 1886, the College
administration concluded that it required more space, specifically for the Law Faculty, a
larger library, laboratories, and staff offices. In April 1886, Dalhousie and the City
reached another agreement, the essence of which, though with little specificity, was
embodied in legislation.31 In exchange for transferring its Grand Parade property to the
City, Dalhousie received five acres of land at the corner of Morris and Robie streets, part
of the South Common, as well as $25,000. Although the new location would give the
College plenty of room for growth, $25,000 would not be adequate on its own to pay for
the College's anticipated new building. Rather, Young, who once again figured
prominently in the negotiations, also promised to contribute $20,000, so long as the
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building was erected on land supplied by the City.32 To help keep costs under control,
Young also required that expenditures be made on a cash alone basis.33
Dalhousie's move from central to southern Halifax marked the beginning of the
College's Carleton campus. Upon completion, the new building, first known as the
Dalhousie College and University Building, but called the Forrest Building since 1919,34
housed a number of departments, including the Law Faculty, which remained there from
the late fall of 1887 to 1952.35
Although Young was not part of the group which promoted the idea of a Halifax
Law School in 1874,36 by the 1880s, he had become a strong and public supporter of a
formal legal study program at Dalhousie. As discussed earlier, Young was convinced of
the benefits for aspiring lawyers of university legal education/7
Young chaired a committee, appointed by the College Board of Governors, which
invited prominent Halifax lawyers to teach, on a part-time and unpaid basis, at the law
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school. By the time the school opened, seven lawyers had agreed to serve on the faculty.38
One of the part-timers was James Thomson, Young's cousin and personal solicitor, who
agreed to teach conveyancing.39 Young also helped to plan the original curriculum, which
combined a liberal and technical approach.40
Young took an active interest in development of the law school's library. On
August 9, 1883, for example, he chaired a library planning session. Attendees agreed that
at least 1,000 volumes would be needed in time for the commencement of classes.
Remarkably, within a few months, judges, lawyers, and others donated 2,786 volumes and
promised $1,100 in funding.41 John Thomas Bulmer, the law school librarian, was
instrumental to that success. Assertive and hardworking, Bulmer enjoyed an impressive
list of contacts on whom he could rely as sources of law books. He built up the law school
collection through donation, exchange, and purchase.42
Young did not give any of his books to the library in 1883, but his $200 gift was
the single largest donation for that year.43 Learning that the law library would be
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purchasing books and law reports in London, England, Young offered to have his agents
there bill him for $200 worth of materials for the law school.44
In 1883, the year of the law school's inauguration, Young agreed to pay the cost of
printing certain promotional materials. Young thought he would be sponsoring a small
number of copies, for local distribution, of speeches made by Dean Richard C. Weldon
and Lieutenant Governor Adams G. Archibald on the occasion of the school's opening.
Young was dismayed to discover, however, that the extent of his generosity would be far
greater than he anticipated. The law school had prepared a 63-page pamphlet which
comprised not only the Weldon and Archibald addresses, but also an article devoted to the
advantages of law school studies, information on the Dalhousie law program, and details
about the Faculty of Arts.45 What may have especially irked Young was having
unknowingly sponsored two advertisements, taking the form of short articles praising the
American Law Review and the United States Supreme Court Reports. The cost of printing
the 2,500 copies ordered and mailing 1,900 of those came to $178.46 John Thomas
Bulmer, the law school librarian, is credited with having misled Young about the
undertaking's scope and cost.47 To avoid embarrassing law school supporters, Young paid
the bill in full.48
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Young's educational interests extended beyond Dalhousie. He was also involved,
in collaboration with Anna Harriette Leonowens, in the establishment of the Victoria
School of Art and Design, predecessor to today's Nova Scotia College of Art and Design.49

2)

Point Pleasant Park
In 1866, Young became one of the original directors of Point Pleasant Park, 186

acres located at the southern end of the Halifax peninsula.50 As with much of his
community involvement, Young assumed a leadership role. Throughout his tenure, Young
was president of the directors.51 Between 1866 and 1873, the City did little work on the
Park, but good relations with the British military resulted in 8,000 man-days of military
labour devoted to Park improvements.52 In 1873, the City of Halifax agreed to provide
$4,000 for additional work. When that money was slow to materialize, Young loaned the
amount, so that the improvements could proceed without delay.53 He also loaned $1,500
to the City to pay for an extension of South Park Street to the Park's entrance. Prior
thereto, one could only enter the Park through military roads.54
49
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On a daily basis in the early 1870s, Young visited the Park to inspect the work
being done.55 In the mid-1880s, Young still visited the Park three or four times a week
during the "working season."56 He reportedly kept close at hand copies of the 1866 and
1873 statutes which governed the Park's administration and funding.57 He also personally
kept all the Park's accounts.58 In 1886, Young donated to the Park large wrought iron
gates, supported by imposing granite pillars, 20 feet high, which were installed at the
Park's entrance in 1886.59
Rather than a donation of money or adornments, Young's most significant legacy
relating to the Park is attributable to his skills as a negotiator. The Park's original lease
from the Imperial Crown ran for 99 years. Young is credited not only with having
obtained the original 99 year lease, but with having secured its extension to 999 years, at
an annual rent of one shilling.60
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3)

Citizens' Free Library
Young's involvement with mechanics' institutes was mentioned earlier.61 The

Halifax Mechanics' Institute was separate from the Halifax Mechanics' Library, though
the two institutions had a close relationship.62 Created in October 1831, the library
contained several thousand volumes.63 In 1864, in light of diminished interest in the
library, trustees decided to sell its contents at auction. The trustees, however, expressed
their preference to sell the entire collection at a nominal price to a county or town if such a
request was received before the scheduled auction date.64 Young bought the library and
presented it as a gift to the City of Halifax.65 This collection represented the beginning of
Halifax's first free public library. In lawyer-like fashion, however, Young's gift came with
two conditions. The City was required to procure a suitable location for housing the
collection, and it had to keep the collection open for public use.66 The City found room for
the library at the Halifax courthouse, formed a management committee, and appointed City
officials to serve, free of charge, as librarians two hours a day.67 Young was evidently
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satisfied with the city's efforts at compliance, given that the Citizens' Free Library opened
on June 15, 1864.68
By the end of the nineteenth century, the City Library was the only library in
Halifax, out of nine sizeable public or semi-public libraries, open for use by every resident
without charge. The only requirement for borrowing privileges was to have a taxpayer
sign one's application.69 Over the years, Young provided the library with gifts of books
and money. In 1873, for instance, he gave the library more than 1,000 volumes from the
private collection of his late brother George. The same year, Young gave $100 to the
library and promised two more consecutive years of funding at the same level, amounts to
be matched by the City.70
Although it did enjoy periods of great popularity, the Citizens' Free Library
suffered from insufficient City financial support. As a result, despite Young's attempts to
encourage the City by making his contributions contingent on receipt of equivalent public
funds, the library perennially could not pay its expenses.71

IV.

Young's Financial Legacy
On April 27 1887, in a public ceremony, Young laid the foundation of what would

become the Forrest Building at Dalhousie. For some time, he had been fragile and in poor
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health. At the cornerstone event, he was too unwell to deliver an address, which was read
on his behalf. Young's speech expressed the hope that the new building would help to
provide a "first-class education" to "our young men and young women."72 After the event,
Young reportedly remarked that he considered his career to be closed.73 Less than two
weeks later, on May 8, 1887, he died at Hillside, his house at 21 South Street.74
Young died a wealthy man. Part of that wealth came from his father's estate.75
Young's wife, Anne Tobin, who predeceased him in 1883, also came from a prosperous
mercantile family. It was, however, success in the law, accompanied by sound investment,
which generated the majority of Young's riches. Upon his death, a Halifax newspaper
commented, "He was one of the few lawyers in the country who have grown wealthy by
their profession."76
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Without spouse or children, Young, by will dated April 7, 1887, chose to bestow
much of his wealth on Halifax-based institutions.77 Out of a total estate of approximately
$350,000, Young gave some $200,000 to charitable causes.78 Although some have seen in
Young's generosity an attempt to purchase posthumous recognition, his bequests were
entirely in character. While alive, Young had provided support, in the form of money and
leadership, to numerous charities.79
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In addition to his involvement with Dalhousie, Point Pleasant Park, and the
Citizens' Free Library, Young served as a director of the Halifax Asylum for the Blind
(MG 2 vol. 744, F2/150, L. Van Ess Parkes to William Young, 10 January 1869), a
governor of the Protestant Orphans Home (MG 2 vol. 751, #57, G.E. Francklyn to
William Young, 7 March 1878), president of the North British Society (MG 1, vol. 3363,
#23, Resolution of the North British Society, 1887), and patron of the Halifax Caledonia
Club (MG 2 vol. 742, #297, Notice of annual gathering, August 1865). Public recipients
of his generosity included the provincial "Lunatic Asylum" (MG 1, vol. 3363, #5,
William Young to George Young, 29 April 1852); the Deaf & Dumb Institution (MG 2,
vol. 769, receipt, 11 August 1860); the House of Refuge for Penitent Females (MG 2, vol.
736, #1311, Rev. J.C. Cochran to William Young, 13 March 1857); Home for the Aged
(MG 2, vol. 769, R.W. Fraser to William Young, 29 September 1862); Young Men's
Christian Association (MG 2, vol. 770, "Bills, accounts, receipts 1864-1873, F/3, Receipt,
11 March 1873); Society for the Prevention of Cruelty to Animals (MG 2 vol. 750, #137,
John Naylor to William Young, 27 November 1877); the North End City Mission (MG 2
vol. 751, #111, North End City Mission to William Young, 22 May 1878); the poor of
Halifax (MG 2 vol. 753, #5, William Young to Stephen Tobin, 2 August 1880); and the
Halifax Volunteer Battalion Band (MG 2, vol. 741, Fl/160, M.G. Black to William
Young, 17 February 1862). Young recorded that between 1869 and 1879, he spent
$14,685 on gifts and charities: MG 1 vol. 3364, #57. His record-keeping does not,
however, strictly separate the two categories.
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After publisher George Munro, Young was the second most generous benefactor of
Dalhousie in the nineteenth century.80 In addition to gifts mentioned earlier in this chapter,
Young through his will donated $4,000 to provide an annual gold medal in mathematics
and other prizes at Dalhousie. Promotion of mathematics was a characteristic of the
Scottish Enlightenment,81 and Young believed that proficiency in mathematics helped to
prepare a student for legal study.82 Most significantly, Dalhousie received one-half the
residue of Young's estate, an amount estimated in 1887 at $70,000.83
Young also left $100,000 for the creation of the Sir William Young Benevolent
and Charitable Fund, to benefit 10 charities for which Young had a particular affinity,
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including the Halifax Infants' Home, the Halifax School for the Blind, and the Deaf and
Dumb Institute.84 The fund remains in existence.85
Young gave $8,000 to the City of Halifax for the completion of his namesake
Young Avenue, one end of which terminates at Point Pleasant Park.86 He set aside another
$4,000 so that the City could erect a "stone or brick building in a central position for the
reception and rise of the Citizens Free Library." That latter gift lapsed, as the City failed
to comply within an allotted four year time requirement.87 Another gift to the City took the
form of three statues and six stone vases for the Public Gardens, with which Young had a
longstanding involvement.88
Strikingly, Young's will did not mention his private law library, to which he had
devoted so much time, attention, and money over his career. Some of Young's books were
84
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sold at auction a few months after this death, but the auction notice did not mention legal
texts.89 Young's estate donated some of his legal materials to Dalhousie's Faculty of Law,
where they are now housed at the Sir James Dunn Law Library.90 The library has no
records, however, pertaining to acquisition of the books.91 Moreover, Young's former
ownership is not mentioned in cataloguing details.92 Ironically, therefore, due to a lack of
records, the fate of Young's law collection, to which he devoted such meticulous care,
given its central role in his professional success, remains largely unknown.

V.

Conclusion
As a former lawyer and judge, Young brought a number of abilities to the

community involvement of his retirement years. He had familiarity with contracts,
negotiating skill, awareness of the law and the legislative process, financial knowledge,
and considerable public speaking experience. Applying those elements of his professional
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background helped to secure Dalhousie University building space in the south end of
Halifax, a lengthy lease for Point Pleasant Park, and the establishment of a publicly-funded
library system. His interest in legal education took the form of contributions, in terms of
advice, exertions of influence, and financial gifts, to Dalhousie's law faculty in its early
days. Young helped to perpetuate the contributions of his retirement years through the
donation of money in his estate. Although some have suggested that Young was not shy to
claim credit for his community work,93 one cannot deny the result of his initiatives. Young
played an instrumental role in the establishment or preservation of several key educational
and social institutions which enhance modern-day Halifax, and indeed, Nova Scotia.
Benjamin Russell, who both criticized and mocked Young, nonetheless also
acknowledged, "While these institutions endure, he cannot be forgotten."94
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Benjamin Russell, "Reminiscences of the Nova Scotia Judiciary" (1925-26) 5
Dalhousie Review 499 at 505.

CHAPTER X: Conclusion
At an early age, when contemplating a professional path, William Young set two
goals for himself, to be both "literary man" and "merchant."' This thesis argued that
Young accomplished those dual aims, by choosing a legal career and pursuing it in a
fashion which enabled him to be learned and practical, as someone who dealt in both ideas
and property. As part of that process, Young filled significant roles and offices, and
influenced the development of the law, legal institutions, and legal profession in
nineteenth-century Nova Scotia. Nonetheless, the historical literature to date has tended to
marginalize or ignore Young's legal career. In contrast, this thesis took the position that
given Young's near-omnipresence in terms of the law for some 50 years, his legal career
deserves re-evaluation. A prerequisite to assessing Young's significance, this thesis
maintained, is to understand what he did in his capacities as practising lawyer, Attorney
General, law reformer, Chief Justice, and advocate of university legal studies. This thesis
therefore devoted considerable attention to identifying what had been required of Young,
as well as what he accomplished, in his different legally-related roles.
Was Young's legal career a success? In terms of material rewards, positions
obtained, legal reforms conceived and implemented, and length of his professional life,
Young clearly succeeded. On occasion, however, perceptions of Young or his motivations
appeared to lessen appreciation for, and as a result, tarnish his accomplishments.
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Quoted in D.C. Harvey, "Pre-Agricola John Young or a Compact Family in
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150.
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Young's legal apprenticeship allowed him to develop a strong foundation for his
future attainments. He perfected habits of diligence and systematic reading. He also came
to appreciate the value of social contacts and the benefits of being willing to pursue
business opportunities outside Halifax. His conception of gentlemanly honour, though,
clashed with that of the Fairbanks brothers, thereby almost bringing his career to a
premature end.
The practice of law made Young rich and well-known. The route to success in
nineteenth-century Nova Scotia legal practice, as shown through Young's experience, was
an involved one. A lawyer had to perform many roles, appear before numerous courts, and
be willing to travel widely. He served a variety of clients, including marginalized
members of the population. He demonstrated innovation, perseverance, and diligence.
Opportunities outside traditional legal work, in the form of insurance agency and offering
secured credit, could provide a supplement to earnings and help to generate related legal
work. Having on hand talented colleagues and apprentices increased Young's capacity to
undertake new business and to travel.
Also integral to success was knowing the law, which required study, itself
contingent on access to legal texts. Unlike his brother George,2 Young did not achieve
distinction as an author. He did, however, enjoy success as a "literary man," in the sense
of appreciating early in his career that a systematic approach to accessing and absorbing
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See for example, George R. Young, On Colonial Literature, Science and
Education: Written with a View of Improving the Literary, Educational, and Public
Institutions of British North America (Halifax: J.H. Croskill, 1842). Among the
introductory pages, George Young acknowledged, "Books published in the Colonies have
never been a very promising speculation." See {ibid.) at ix.

legal texts would be key to his professional advancement. Not only did he read legal
materials in an active and organized fashion, but he used determination and innovation in
acquiring them. He was also willing to spend large sums to ensure that his private law
library was comprehensive and current, confident that this investment would help him to
reap financial dividends. In light of what this thesis revealed about Young's acquisition
and use of legal texts, J. Murray Beck's assertion that Young was "not highly learned in
the law"3 is no longer tenable.
Similar to his work in private practice, Attorney General Young was entrusted with
a wide range of responsibilities, the number and complexity of which to date have been
underappreciated. Young had to be an advocate, advisor, solicitor, legislative drafter, and
leader of the Bar, whose knowledge encompassed both private and public law. As
demonstrated by Young's experience, performance of duty and competence in the law
were not necessarily enough to satisfy public expectations about justice, which were
influenced by politics, ethnicity, and religion. Although more important in the long term,
Young's efforts, such as the establishment of a ship registry, did not garner the same
attention as verdicts in certain high-profile criminal trials.
As a law reformer, Young made important contributions to streamlining civil
justice, making it less complex, time-consuming, and expensive. In particular, as
Attorney General he presided legislative amendments which contributed to the foundation
of a modern system of discovery and disclosure in the civil litigation process. He
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J. Murray Beck, "Young, Sir William" XI Dictionary of Canadian Biography
943 at 948.
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conceived significant changes to the probate system, facilitating the transfer of wealth
between generations. He also played an instrumental role in an enormous undertaking, the
revision of the province's legislation. Less admirably, his campaign against Chancery may
have been motivated in part by personal animus, and his success in having the court
dismantled was tarnished less than a decade later, with the politically-motivated
appointment of James W. Johnston to the post of Equity Judge. Nonetheless, given
Young's considerable experience as a practising lawyer in Chancery, as well as his
thoughtful and detailed arguments for the court's abolition and what should replace it, his
perspective, contrary to what others have suggested,4 likely did not stem from a lack of
understanding of equitable principles and procedure.
The historiography to date has focussed on the politics surrounding Young's rise to
the chief justiceship and the poor reputation of his court. When Young's tenure as Chief
Justice is examined in a comprehensive manner, however, a more balanced picture
emerges. As Chief Justice, Young fulfilled a variety of important roles outside the
courtroom, including advisor, administrator, and court spokesperson. He kept the NSSC
functioning in an organized fashion for more than two decades, despite an increased
workload for the court, deficiencies and peculiarities among some of his colleagues,
determined political enemies, and a more assertive Bar. Sensitive to the need to remain
current in the law, Young the judge also demonstrated the same assiduity towards the
acquisition and use of legal texts that he had shown as a practising lawyer.
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See for example, ibid, at 947.

How did Young influence nineteenth-century Nova Scotian legal culture? During
and even after the close of his legal career, Young widened the exposure of fellow lawyers
and judges to legal texts and ideas, by citing his law books, lending them to colleagues,
sharing materials about law reform issues, and by ordering legal texts on behalf of other
people. He provided advice and financial support in relation to development of the
Barristers' Society library. True to his sensitivity about the value of access to legal
materials, he was also instrumental in fostering government-sponsored law reports, which
preserved the law, in terms of decisions rendered and underlying legal reasons, that
lawyers and judges could consult in relation to current disputes. Given that much of what
Young cited was outside the English common law, he thereby exhibited the "legal
pantheism" identified by G. Blaine Baker and Bernard J. Hibbitts.5 Young did not reject
the English legal tradition (indeed he embraced it), yet he was also amenable to reading
and referring to materials from the United States, Scotland, and Europe. During his
retirement years, Young was a supporter, in terms of advice, encouragement, finances and
materials, of Dalhousie Law School. Although Young did not express regrets about his
legal apprenticeship, he appreciated the benefits of university education, especially legal
studies, for young lawyers. Most generally, given Young's roles in facilitating the
circulation of legal concepts, preserving and publishing legal decisions, and promoting the
establishment of a provincial law school, he helped to create conditions conducive to the
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rise of the more professionalized Bar which Philip Girard has identified with the latter
years of the nineteenth century.6
Legal liberalism, founded on three "core elements" of individual liberty, equality,
and an individual's right to hold property,7 characterized much of Young's legal career and
as a consequence exerted an influence on the province's legal culture. The origins of
Young's liberalism can be attributed to Scottish Enlightenment influences, through time
at university, John Young's guidance, and self-study. At an early age, William Young was
exposed to faith in the individual's capacity for self-improvement and for achievement, as
well as to the merits associated with the ownership of private property. Both as Attorney
General and as a legislator, Young, by virtue of his initiative, influence, and hard work,
was able to foster the incorporation into Nova Scotian law of many provisions concordant
with a liberal perspective, especially in relation to the protection of private property. For
example, Young took a leading role in creating the 1851 Revised Statutes, which took a
liberal approach to land law. Young's particular interest in private property rights was
consistent with nineteenth-century liberalism's ranking of its core elements. According to
Ian McKay, "A distinguishing mark of the liberal-order framework would be the
importance it attaches to the function of property, the primum inter pares in the trinity of

6

See Philip Girard, "The Roots of a Professional Renaissance: Lawyers in Nova
Scotia 1850-1910" in Dale Gibson & W. Wesley Pue, eds., Glimpses of Canadian Legal
History ([Winnipeg]: Legal Research Institute of the University of Manitoba, 1991) 155.
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values, as the precondition of a liberal's identity." Nonetheless, Young did not always
seek to promote property rights above all others. Rather, by striving to facilitate access to
the courts and by fighting against certain vested rights, he also promoted the liberal values
of individualism and equality.
Although clearly liberal, Young's legal philosophy was not uniformly so. Instead,
it also showed signs of more traditional or conservative influences. This accords with
McKay's depiction of the history of Canadian liberalism as a "hybrid," the product of
compromises.9 It was also consistent with Graeme Wynn's suggestion about the
nineteenth-century Maritimes that "many tentacles of the administrative state reached but
weakly into the provincial hinterlands."10 As reflected in his promotion of juries,
willingness to have JPs retain a summary jurisdiction, and his sensitivity towards society's
vulnerable members, especially women, Young was willing to accommodate interests not
associated with classic, nineteenth-century liberalism. His liberalism therefore showed
signs of what Philip Girard described, in the context of land law, as "embedded
liberalism," which took into account traditional rights and collective concerns when
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Leviathan (Toronto: University of Toronto Press, 1992) 284 at 318.

considering the extent of individual interests, and in terms of legislative law reform more
generally, "eighteenth-century paternalism versus nineteenth-century liberalism."12
Young was a conscientious judge, who avoided commenting on questions which
might come before the NSSC, recused himself if he perceived a conflict of interest, and let
his personal solicitor deal with requests for loans or charity. These are all noteworthy
instances of a judge seeking to avoid imputations of impartiality. Moreover, consistent
with an attitude which Peter Oliver discerned among Upper Canadian judges in the first
half of the nineteenth century, namely that "[they] regarded themselves as royal officers
and, like the lieutenant-governor himself, they served the needs of the state, and not any
political faction...,"13 Young was willing to provide his advice to the Executive, but not if
this would interfere with matters before him as a judge. Unfortunately for Young, what he
strove for in the privacy of his judicial chambers he undermined in public, by expressing
his opinion on political questions, in particular Confederation. In some instances, the
effect seems to have been exacerbated by Young's public insistence that he did not
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interfere in political issues. His public support of Confederation, emulated by the majority
of his NSCC colleagues,14 angered some men of the Bar, who expressed their resentment
through the newspapers, as well as in the legislature and even in courtrooms. As a result,
in the collective consciousness, Young likely detracted from confidence injudicial
independence. Nova Scotia thereby shared the difficulties, referred to by D.G. Bell and
Gordon Bale, which the early decades of responsible government experienced in relation
to confidence in the judicial system elsewhere in British North America, with judges being
identified with their political backgrounds and their political opponents choosing to
continue old battles in the courtroom.15
How does this study of Young's legal career add to the historiography, not only of
Nova Scotia, but in some aspects, also of British North America, and point to avenues of
future inquiry? Young's legal apprenticeship calls into question the tendency to equate
nineteenth-century articling with non-instructive drudgery. Rather, an articling clerk could
be entrusted with responsible and complex duties and could enjoy flexibility in terms of
his office routine. Young's approach to legal reading during his articling period suggests
that Nova Scotia formed part of a wider world in which certain self-study strategies
prevailed. He shared his affinity for Blackstone's Commentaries with law students
throughout northeastern North America. Law students used the Commentaries in an
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internal sense, in order to learn the law, and in an external one, to demonstrate their
commitment to becoming lawyers.16 Young's adoption of a reading program, which
moved from more general and philosophical texts to specific and practical ones, is
associated with the Loyalist legal tradition,17 itself a product of the same northeastern
Atlantic region.
Young's legal career suggests as a topic for future study the effect of Scottish
influences, especially as reflective of the Scottish Enlightenment, on Nova Scotian legal
culture. Characteristics consistent with the Scottish Enlightenment prevailed throughout
Young's career. It was reflected in his early reading choices and his attempt to organize
the Literary Forum. It helps to explain his liberalism, for example, his willingness to serve
black clients. It is also consistent with his capacity to organize the 1851 Revised Statutes,
his suggestions for preparations for legal studies, and his promotion of legal education at
university. Beyond the scope of this thesis, though, are questions such as how widespread
were Scottish influences among other members of the nineteenth-century Bar in Nova
Scotia, how those influences revealed themselves, and how long their effects prevailed.
The historical literature to date for the most part has failed to identify and
appreciate the nature and importance of roles fulfilled by nineteenth-century colonial chief
justices outside the courtroom. Chief Justice Young was more than an arbiter of disputes.
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He was the NSSC's chief administrator, as well as an advisor, spokesperson, legislative
drafter, overseer of published law reports, and writer of procedural rules. In some
instances, such as the scheduling of circuits, Young's organizational ability was necessary
in order to have judges available to hear and decide matters in courtrooms. While
performing some of his non-adjudicative roles, as when he was asked to draft a statute in
1862, Young seems to have experienced some unease, seemingly from an awareness that
his involvement may not have been perceived as consistent with judicial independence and
the separation of powers among the branches of government.18 In addition to suggesting
judicial functions outside the courtroom that can be investigated in relation to other British
North American colonies, this thesis therefore invites the examination of judges'
perceptions of those roles and the extent to which those functions were concordant with
ideals of judging at that time.
Young's reported decisions, as interpreted in this thesis, reveal that the depictions
to date of the extent of instrumentalism in nineteenth-century British North American
judgments are in need of re-evaluation. In his decisions, Young demonstrated himself to
occupy a position somewhere between the two poles of adherence to authority and an
instrumentalist approach, though he seemed much closer to the former perspective. He
deferred to the legislature's lawmaking powers and did not consider himself entitled to
remould the law. Unlike Jennifer Nedelsky's depiction of nineteenth-century NSSC

MG 2, vol. 741, Fl/25, William Young to McCully, 22 February 1862.

judges, though, Young was not a judicial conservative, in the sense of rejecting newer
decisions from England in favour of the ancient common law. On the other hand, he was
not blind to the law's deficiencies and spoke out about the need for change. He seemed
especially sensitive to the interests of society's weaker members. Young was therefore
more engaged with the implications of the law than R.C.B. Risk has discovered in relation
to Young's judicial contemporaries in Ontario.20 Although capable of recognizing
weaknesses in the law, Young only deviated from precedent, contrary to what Peter
Karsten found in the decisions of other British colonial judges,21 when seemingly faced
with no other choice. Young also rarely evinced statements that supported industrialcapitalist interests, in the instrumentalist sense, advocated among others by Morton
Horwitz,22 and generally opposed attempts to limit liability. If any interest seemed to
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attract Young's attention, it was protecting the property rights of small land holders and
people of limited financial means. Young therefore does not match the image of the
instrumentalist Bench, favouring economic development, advocated by James Muir.23
Young's career aspirations, formed when he was still an adolescent, required him
to maintain a balance between two worlds. This sense of equipoise characterized his life
in the law in many ways. His blend of liberalism with more traditional elements, his pride
in the English legal tradition, combined with respect for non-English legal thought, his
navigation on the Bench between the extremes of adherence to authority and an
instrumentalist approach, and his support of university education, without rejecting the
articling experience, are all signs of striving for that balance. Even Young's use of his
private law library exhibited balance. In the 1760s, John Adams, a lawyer and future
American President, who described the competing purposes of his private law library as
"fame, fortune, power," as well as "the service of God, country, clients, fellow men,"
asked himself, "[wjhich of these lie nearest my heart?"24 Clearly Young tried to
accommodate both.
The dualities, and indeed the associated tensions, which characterized Young's
legal career suggest that Nova Scotian legal culture during the middle years of the
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nineteenth century was not as simple or stagnant as legal culture in other parts of British
North America has sometimes been depicted. For instance, R.C.B. Risk, discussing Upper
Canada of the mid-1800s, suggested, "Obligation and habit were strongly supported by the
loyalty of the colony, which were especially strong among the governing classes, and the
strong appeal of English legal tradition to the lawyers."25 "All these elements," he
concluded, "combined to make our courts - and our entire legal community - a legal
colony, forbidden and eventually unwilling to consider its own legal destiny openly."26 In
contrast, analogous to Jeffrey McNairn's depiction of the growing intellectual maturity of
Upper Canada in the same period, Nova Scotian legal culture "was more reflective and
dynamic than we have sometimes given it credit for."27 It showed signs of self-confidence
in terms of its ability, innovation in relation to its thought and practice, and an openness to
currents of thought outside the directions provided by English judicial reasoning,
legislative direction, or secondary legal authorities. This was demonstrated, for instance,
through the efforts of Jonathan McCully, Young's fellow Reformer and future judicial
colleague, to find prototypes for law reform in the United States. In the words of Philip
Girard, "Finding the British experience singularly unhelpful, McCully did not hesitate to
turn to the south for legislative models to serve as vehicles for his reformist sentiments."28
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It was also shown by Young's endeavours, like those of Beamish Murdoch, his friend and
colleague, to make Nova Scotians more conscious of their achievements in a legal sense.
Whereas Murdoch used his Epitome as the vehicle for his exhortations, Young took
advantage of the judicial bench. Young's legal outlook, which was reflected in his
reported decisions and speeches to juries, blended pride in British thought and tradition,
respect for American accomplishments, and an appreciation of Nova Scotian uniqueness.
Although loyal and proud Britons, Nova Scotian lawyers and judges, to adopt the
language which Bernard J. Hibbitts used to challenge the hitherto prevailing "caricature"
of Upper Canadian Chief Justice Sir John Beverley Robinson, were not always
'"mindlessly aping' English practice and precedent in a colonial backwater cut off from
the intellectual current of the nineteenth century legal world."29 Rather, as shown through
Young's example, they were capable of evaluating, improving, and even respectfully
choosing not to follow aspects of their legal heritage.

Hibbitts, supra note 5 at 459.

APPENDIX: Chronology
1799 - birth of William Young in Scotland
1814 - arrival of Young family in Halifax
1815- end of War of 1812
1818 - publication of Agricola's letters in the Acadian Recorder
1820 - commencement of legal apprenticeship with the Fairbanks brothers
1823 - rupture with the Fairbankses
1825 - admission as an attorney of the Nova Scotia Supreme Court; opening of law office
1826 - admission to Nova Scotia Bar
1827 - sale of Novascotian by George Young to Joseph Howe
1830 - marriage to Anne Tobin
1831 - opening of first mechanics' institute in Nova Scotia
1832 - first election to Nova Scotia House of Assembly
1834 - beginning of legal practice with George Young
1838 - trip to Quebec City, to discuss political reform with Lord Durham
1839 - voyage to England as Reformers' delegate
1841 - Inferior Court of Common Pleas abolished; incorporation of City of Halifax
1842 - introduction by Young of comprehensive probate legislation; joins Dalhousie
University's Board of Governors
1843 - 1854 - tenure as Speaker of House of Assembly
1848 - responsible government in Nova Scotia
1851 - Revised Statutes of Nova Scotia
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1853 - death of George Young; publication of James Thomson's law reports; "New
Practice Act"
1854 - trip to United Kingdom and Europe
1854 - 1857 - tenure as Attorney General and first term as Premier of Nova Scotia
1855 - dismantling of Chancery Court
1856 - trial of Gourlay's Shanty rioters
1858 - completion of province's first railway lines; reacquisition by Nova Scotia of
ownership of its mineral resources from General Mining Association
1860 - second term as Premier; appointment to chief justiceship
1861 - 1865 - United States Civil War
1864 - appointment of James W. Johnston as Equity Judge; gift of Halifax Mechanics'
Institute library to City of Halifax
1866 - becomes original director of Point Pleasant Park; Judicial Committee of the Privy
Council decision lifting suspension of T.J. Wallace
1867 - Confederation
1869 - appointment as Knight Bachelor
1876 - Halifax "run on the docket"
1881 - retirement as Chief Justice
1883 - death of Anne Young; first classes at Dalhousie University's Faculty of Law
1887 - dedication of Dalhousie College and University (now Forrest) Building; death of
William Young in Halifax
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